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District Court of the United States, Northern 
District of California, Southern Division 


No. 28769R 


BERTHA LEE PORTER, as Special Adminis- 
tratrix of the Estate of Charles E. Porter, De- 
ceased, 

Plaintiff, 
VS. 


THE STATE FARM MUTUAL AUTOMOBILE 
INSURANCE COMPANY, a Corporation, 
WILBUR M. MEHLIN, FIRST DOE, SEC- 
OND DOE, THIRD DOE, 

Defendants. 


COMPLAINT 


Comes now the plaintiff above named and for 
cause of action against the above-named defendants 
alleges as follows: 


As a First Cause of Action 
I. 
That at all times hereinafter mentioned, 


(a) The defendant, The State Farm Mutual 
Automobile Insurance Company (hereinafter re- 
ferred -to as ‘‘Company’’), was and now is a cor- 
poration duly organized and existing according to 
the laws of the State of Illinois and authorized to 
conduct and were and still are conducting an auto- 
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mobile insurance business in the City of Berkeley, 
County of Alameda, State of California; 

(b) Wilbur M. Mehlin and First Doe were hus- 
band and wife (hereinafter referred to as 
‘‘Mehlin’’) and the owners of that certain Ford 
automobile hereinafter mentioned; 

(c) Duane R. Claggett was driving and operat- 
ing said Ford automobile with the permission of 
said defendants ‘‘Mehlin’”’; 

(d) That the amount in controversy herein, in- 
clusive of costs and interest, exceeds the sum of 
$3,000.00 ; 

(e) That on the 12th day of July, 1948, the 
Superior Court of the State of California in and 
for the County of Contra Costa duly made and 
entered its order appointing Bertha Lee Porter 
special administratrix of the estate of Charles E. 
Porter, deceased. 


II. 

That plaintiff is informed and believes and upon 
such information and belief alleges that on the 22nd 
day of August, 1947, defendant ‘‘Company”’ in con- 
sideration of a premium of $23.70 to it paid by 
defendants ‘‘Mehlin’’ issued to ‘‘Mehlin’’ its 
standard service automobile policy No. 72-064-ST-27 
whereby defendant ‘‘Company”’ agreed for a period 
of six months, beginning on the 22nd day of August, 
1947, and ending on the 22nd day of February, 
1948, to pay on behalf of ‘‘Mehlin’’ all sums which 
‘‘Mehlin’”’ might become obligated to pay by reason 
of the liability imposed upon them by law for dam- 
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ages because of bodily injury, sickness or disease, 
including care, loss of services and death, at any 
time sustained by any person or persons, caused by 
accident or arising out of the ownership, operation, 
maintenance or use of said Ford automobile and 
said policy also contained an omnibus clause agree- 
ing to pay on behalf of any person other than said 
owners of said Ford automobile all sums, not to 
exceed the sum of $10,000.00 for the death of one 
person, which such other person became so obligated 
to pay arising out of the use of such Ford auto- 
mobile, provided the actual use of said Ford auto- 
mobile was with the permission of ‘‘Mehlin.”’ 


TEL, 

That thereafter on the 31st day of October, 1947, 
said Claggett was driving said automobile at the 
intersection of South 47th Street and Access High- 
way in the City of Richmond, County of Contra 
Costa, State of California, and Charles E. Porter 
was crossing said intersection on foot and at said 
time and place said Claggett so carelessly drove and 
operated said automobile that the same through the 
carelessness and negligence of said Claggett ran 
into and collided with said Charles E. Porter, 
thereby injuring said Charles E. Porter and as a 
proximate result thereof Charles EK. Porter died 
on the 1st day of November, 1947, and left surviving 
him as his only heirs at law plaintiff, his wife, and 
his children, Charles Earl Porter, a minor, John 
Richard Porter, a minor, and Patricia Sue Porter, 
a minor. 
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IV. 

That thereafter on or about the 19th day of 
December, 1947, plaintiff instituted an action 
against said Claggett to recover damages for the 
death of said Charles E. Porter and thereafter on 
the 29th day of September, 1948, judgment was ren- 
dered in said action in favor of plaintiff and against 
said Claggett for the sum of $30,000.00 and costs 
of suit, which were taxed at the sum of $121.74, and 
that no part of said judgment or of said costs of 
suit has been paid. 


Vv. 
That said ‘‘Mehlin’’ have performed all the terms 
and conditions upon their part to be performed 
under said standard service automobile policy. 


As a Second Cause of Action 


I. 

Plaintiff realleges, reaffirms and readopts as a 
part hereof all of the allegations contained in Sub- 
paragraphs (a), (b), (d), and (e) of Paragraph 
I, and Paragraphs II, III, IV and V of the First 
Cause of Action as if the same were specifically set 
forth herein. 

| 160 

That at all times since July 7, 1948, defendant 
‘‘Company’’ has denied all liability under said 
policy to plaintiff upon the ground that at the time 
of said accident, Claggett was not using said Ford 
Automobile with the permission of Wilbur Mehlin. 
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Ii. 

That the defendant ‘‘Company’’ waived and is 
estopped from relying on the condition of said 
policy requiring the use of said automobile to be 
with the permission of ‘‘Mehlin”’ as follows: 

That immediately following said accident said 
‘‘Mehlin’? and Claggett notified the defendant 
‘‘Company’’ that said accident occurred on the 31st 
day of October, 1947, and thereupon said defendant 
‘‘Company’’ by its agents, duly authorized thereto, 
pursuant to said policy, investigated said accident 
by interviewing said Claggett, ‘‘Mehlin’’ and wit- 
nesses to said accident, including the investigating 
police officers, and at all times after notice of such 
accident, defendant ‘‘Company’’ had full oppor- 
tunity to ascertain if Claggett was using said Ford 
automobile with permission of said Wilbur Mehlin, 
and did ascertain that Claggett was driving the 
same with permission of ‘‘Mehlin’’ and each 
thereof, and thereafter on or about the 30th day 
of December, 1947, an agent of said defendant 
‘“‘Company”’ duly authorized thereto interviewed 
the attorneys for plaintiff and stated to and in- 
formed said attorneys that said Claggett was driv- 
ing said automobile with the permission of 
‘‘Mehlin’’ and that there was no dispute as to the 
permissive use of said automobile by Claggett and 
that said defendant ‘‘Company”’ would pay to the 
heirs at law of said Charles E. Porter the sum of 
$7,000.00 in full settlement of any and all claims 
that such heirs had against said Claggett by reason 
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of the death of said Charles E. Porter, and that 
at said time said attorneys informed said agent that 
said action could not be settled for less than the 
limits of said insurance policy and said agent in- 
formed said attorneys that he would have to contact 
the office of defendant ‘‘Company”’ in Blooming- 
ton, Illinois, as the policy was issued by its office 
there and that the office of said ‘‘Company’’ in said 
City of Berkeley, California, did not have power 
to inerease said offer without the approval of said 
office at Bloomington, Illinois; that plaintiff and 
her attorneys at all times since said 30th day of 
December, 1947, have in good faith relied upon the 
representations of said agent that said use of said 
Ford was with the permission of ‘‘Mehlin’”’ and 
have made no effort to secure evidence as to the 
permission to Claggett to use such Ford, and that 
evidence of such permission can be secured, if at 
all, with extreme difficulty and great expense, and 
the opportunity of plaintiff to obtain evidence con- 
cerning such use has been materially prejudiced 
by said representation of said agent and the acts 
and conduct herein set forth of said agents and 
attorneys for defendant ‘‘Company,’’? upon which 
representation and conduct plaintiff has relied. 
On the 13th and 22nd days of January, 1948, the 
same agent for said company again informed at- 
torneys for plaintiff that said defendant would pay 
said sum of $7,500.00 in full settlement to the heirs 
of said Charles I. Porter; that on the 28th day of 
January, 1948, another agent of said defendant 
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‘‘Company”’ informed said attorneys that the board 
of said defendant ‘‘Company’’ was holding a meet- 
ing and they would ascertain whether they could 
pay anything in excess of the sum of $7,500.00 in 
settlement of said claim; that thereafter on the 5th 
day of February, 1948, the agents of said company 
informed said attorneys that they could not increase 
the offer to settle the said action in excess of 
$7,500.00 and that if the heirs of said decedent 
would not take said sum in full settlement, it would 
be necessary to refer such action to the ‘‘Com- 
pany’s’’ attorneys for its defense, and requested 
the attorneys for said heirs to extend the time of 
said defendant Claggett to answer the summons and 
complaint in said action to and including the 17th 
day of February, 1948, and said attorneys for said 
heirs executed a. stipulation in writing extending 
the time of defendant to answer to and including 
the 17th day of February, 1948; that thereafter said 
defendant ‘‘Company’’ employed the law firm of 
Dana, Bledsoe and Smith to defend said Claggett 
pursuant to the terms of said policy. On the 17th 
day of February, 1948, Dana, Bledsoe & Smith, as 
attorneys for said ‘‘Company’’ prepared an An- 
swer to such complaint on behalf of said defendant 
Claggett, in which it was admitted that Claggett 
was driving said Ford with the permission of 
‘‘Mehlin’’ and Paul C. Dana, of the firm of Dana, 
Bledsoe & Smith, verified such Answer on behalf 
of said Clagegett; that thereafter on February 25, 
1948, said Dana, Bledsoe & Smith requested that a 
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deposition be arranged of plaintiff for Friday, 
Mirch 26, 1948, at 4 p.m. at said Dana’s office; 
that thereafter on the 9th day of March, 1948, said 
Dana, Bledsoe & Smith informed attorneys for 
plaintiff that the action was one which they de- 
sired to settle on behalf of said Claggett and that 
they would endeavor to settle the same; that on the 
12th day of March, 1948, said Dana, Bledsoe & 
Smith entered into a written stipulation that said 
action be set for trial on the 7th day of July, 1948, 
and pursuant to such stipulation, said action was 
set for trial on the 7th day of July, 1948; that 
during the week of June 28, 1948, said attorneys for 
Claggett requested attorneys for plaintiff for a 
continuance of the trial of such action on the 
ground that Paul C. Dana was handling the de- 
fense of the case and that said Dana had been on 
trial for several weeks and his health required him 
to take a vacation and he could not try such action 
on July 7, 1948. That on or about the 3rd day of 
July, 1948, said attorneys for Claggett informed 
said attorneys for plaintiff that they would not 
be able to try said action on the 7th day of July, 
1948, as they had not been able to locate said Clag- 
gett and that it would be necessary to have a con- 
tinuance; that thereafter on or about the 7th day 
of July, 1948, said attorneys for Claggett prepared 
an Affidavit on behalf of said Claggett and on said 
day presented a Motion for a continuance to said 
Superior Court and thereafter said Superior Court 
continued such action to the 14th day of July, 1948, 
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upon condition that said Claggett pay the expenses 
of plaintiff by reason of said continuance, and said 
attorneys for said Claggett agreed to pay such ex- 
penses; said Dana, Bledsoe & Smith defended said 
action on said 14th day of July, 1948, on behalf 
of said Claggett; on the 26th day of July, 1948, 
said Dana, Bledsoe & Smith paid the sum of $99.50 
on account of such expenses, and after the rendition 
of judgment therein made a Motion for a new trial 
on behalf of said Claggett and argued the same to 
said Superior Court; that said Motion for New 
Trial was denied by said Superior Court and since 
the denial of said Motion for New Trial said Dana, 
Bledsoe & Smith have withdrawn as attorneys for 
said Claggett and said defendant ‘‘Company’’ has 
paid said Dana, Bledsoe & Smith in full for their 
services as attorneys for said Claggett under said 
policy; 

That said defendant ‘‘Company”’ has waived said 
permissive use provision of its policy and is 
estopped by the foregoing conduct of said agents 
and attorneys on its behalf from denying its liability 
under said policy. 

Wherefore said plaintiff prays judgment against 
said defendant for the sum of $30,000.00 together 
with costs of suit herein. 


Dated: April 4, 1949. 
/s/ AUGUSTUS CASTRO, 
COOLEY, CROWLEY & 


GAITHER, 
Attorneys for Plaintiff. 
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Pursuant to Rule 39 (b) of the Federal Rules 
of Civil Procedure, plaintiff above named demands 
a trial by jury as to any and all issues in the above- 
entitled matter. 

/s/ AUGUSTUS CASTRO, 
COOLEY, CROWLEY & 
GAITHER, 
Attorneys for Plaintiff. 


[Endorsed] Filed, April 6, 1949. 


[ Title of District Court and Cause. ] 


ANSWER OF DEFENDANT, THE STATE 
FARM MUTUAL AUTOMOBILE INSUR- 
ANCE COMPANY, TO COMPLAINT 


Defendant, The State Farm Mutual Automobile 
Insurance Company, for its answer to the complaint 
in the above-entitled action, admits, denies and 
alleges as follows: 


As to First Alleged Cause of Action 


oe 
This defendant denies each and every allegation 
contained in subparagraphs (b) and (c) of para- 
graph I of the first alleged cause of action of said 
complaint. 
IDE, 
This defendant denies each and every allegation 
contained in paragraphs II and V of the first 
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alleged cause of action of said complaint; and, in 
this connection, this defendant alleges that policy 
No. 72-064-ST-27 issued to Wilbur Mehlin by de- 
fendant contained a declaration numbered 1, as 
follows: 

‘The automobile will be principally garaged and 
used in the above town, county and state.’’ 

The automobile referred to in declaration num- 
bered 1 is a Ford, 1936, two door, eight cylinder, 
Serial No. 2922886, and is the Ford automobile re- 
ferred to in the complaint. The town, county and 
state referred to in declaration numbered 1 is speci- 
fied in the schedule of declarations as Lancaster 
County, Lineoln, Nebraska. The above-mentioned in- 
surance policy was issued by defendant in reliance 
upon the statements in the declarations, including 
the statement in declaration numbered 1. This de- 
fendant is informed and believes, and, upon such 
information and belief, alleges that on October 31, 
1947, and for some time prior thereto, the said auto- 
mobile was not being principally garaged and used 
in the County of Lancaster, City of Lincoln, State 
of Nebraska, but was on the contrary being prin- 
cipally garaged and used in the City of Richmond, 
County of Contra Costa, State of California, in 
violation of declaration numbered 1 in said policy 
and without the knowledge or consent of defendant. 

Further, in this connection, this defendant 
alleges that the schedule of declarations contains 
the statement that there are no exceptions to the 
statements and declarations therein. The declara- 
tion numbered 4 in said policy is as follows: 
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‘““The automobile described herein is fully owned 
by the insured unless otherwise stated in the ex- 
ceptions above. If a mortgage owner, conditional 
vendor or assignee, such as bank of finance company 
is named above, loss, if any, under Coverage B 
shall be payable to the named insured and to such 
additional interest as their interest may appear, 
and this insurance as to such additional interest 
shall not be invalidated by any act or negligence of 
the mortgagor or owner, nor any change in the 
title or ownership, nor by any error or inadvertence 
in the description of the automobile until after 
notice of cancelation of the policy or this agreement 
shall be given to such mortgage owner, conditional 
vendor, mortgagee or asignee in the same manner 
as required to be given to the named insured.’’ 

It is stated that there are no exceptions to said 
declaration numbered 4, but defendant is informed 
and believes, and, upon such information and belief, 
alleges that said declaration numbered 4 was untrue 
in that there was a mortgage on said automobile 
during the month of October, 1947, with the First 
National Bank of Lincoln, Nebraska, and by reason 
thereof the terms and provisions of said insurance 
policy were violated and the statements and dec- 
larations in said policy were untrue. 


100L 
This defendant is without knowledge or informa- 
tion sufficient to form a belief as to the truth of 
any of the allegations contained in paragraph III 
of the first alleged cause of action of said complaint, 
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and placing its denial thereof upon that ground, 
this defendant denies each and every allegation con- 
tained in said paragraph IIL. 


EVs 

This defendant is without knowledge or infor- 
mation sufficient to form a belief as to the truth 
of any of the following allegations contained in 
paragraph IV of the first alleged cause of action 
of said complaint, and placing its denial thereof 
upon that ground, this defendant denies each and 
every part of the following allegations: | 


‘‘and that no part of said judgment or of said 
costs of suit has been paid.”’ 


W.: 

As and for a Further and Separate Defense, this 
defendant alleges, upon information and belief, that 
the Ford automobile referred to in the complaint 
as being driven by Claggett at the time of the 
accident was being driven without the permission 
or consent of Wilbur M. Mehlin and wholly without 
his knowledge; and, in this connection, said auto- 
mobile had been removed from the State of Ne- 
braska by the wife of Wilbur M. Mehlin without 
the knowledge, consent or permission of said Wilbur 
M. Mehlin and contrary to the laws of said State 
of Nebraska, and contrary to the terms and pro- 
visions of the mortgage contract applying to said 
vehicle at said time, and further in that connection, 
that at said time while said vehicle was being oper- 
ated in California said wife of Wilbur M. Mehlin 
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had left the State of Nebraska with the purpose 
and intent of leaving and deserting her said hus- 
band, Wilbur M. Mehlin, and with the purpose and 
intent of abandoning her household in the State 
of Nebraska and of separating from her husband, 
and further in this connection, this defendant is 
informed and believes, and, upon such information 
and belief, alleges that the said wife of Wilbur M. 
Mehlin was not at the time she gave permission to 
Claggett to operate said automobile, nor at any 
time while she was 1n California, nor at the time of 
the happening of the accident referred to in the 
complaint residing in the same household as Wilbur 
M. Mehlin. 

In connection with the foregoing separate de- 
fense, section 8 of conditions in said insurance 
policy hereinabove referred to provides as follows: 

‘‘Notice to any agent or knowledge possessed by 
any agent or by any other person shall not effect 
a waiver or a change in any part of this policy or 
estop the Company from asserting any right under 
the terms of this policy; nor shall the terms of this 
policy be waived or changed, except by endorsement 
issued to form a part of this policy signed by an 
executive officer of the Company.’’ 

The insuring agreement of said policy provides 
as follows: 

“State Farm Mutual Automobile Insurance Com- 
pany agrees with the insured named in the declara- 
tions made a part hereof, in consideration of the 
payment of the premium and in reliance upon the 
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statements in the declarations and subject to the 
limits of hability, exclusions, conditions and other 
terms of this policy: * * *” 


As to Second Alleged Cause of Action 


IL, 

For its answer to paragraph I of the second 
alleged cause of action of said complaint, this de- 
fendant hereby repeats and makes a part hereof 
all of its foregoing denials, allegations, admissions 
and separate defense contained in its foregoing 
answer to Sub-paragraph (a), (b), (d) and (e) of 
Paragraph I, and Paragraphs II, ITI, IV and V 
of the first alleged cause of action of said com- 
plaint. 

IT. 

Answering the allegations of paragraph ITI of 
the second alleged cause of action of said complaint, 
defendant admits that it has denied all lability 
under the policy herein referred to, but denies that 
it specified the limited ground that Claggett was 
not using the Ford automobile with the permission 
of Wilbur Mehhn. 


III. 

This defendant denies each and every part of 
the following allegations contained In paragraph 
III of the second alleged cause of action of said 
complaint : 

‘“‘That the defendant ‘Company’ waived and is 
estopped from relying on the condition of said 
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policy requiring the use of said automobile to be 
with the permission of ‘Mehlin’ as follows: 
“That immediately following said accident said 
‘Mehlin’ and Claggett notified the defendant ‘Com- 
pany’ that said accident occurred on the 31st day 
of October, 1947, and thereupon said defendant 
‘Company’ by its agents, duly authorized thereto, 
pursuant to said policy, investigated said accident 
by interviewing said Claggett, ‘Mehlin’ and wit- 
nesses to said accident, including the investigating 
police officers, and at all times after notice of such 
accident, defendant ‘Company’ had full opportun- 
ity to ascertain if Claggett was using said Ford 
automobile with permission of said Wilbur Mehlin, 
and did ascertain that Claggett was driving the 
same with permission of ‘Mehlin’ and each thereof, 
and thereafter on or about the 30th day of De- 
cember, 1947, an agent of said defendant ‘Com- 
pany’ duly authorized thereto interviewed the 
attorneys for plaintiff and stated to and informed 
said attorneys that said Claggett was driving said 
automobile with the permission of ‘Mehlin’ and 
that there was no dispute as to the permissive use 
of said automobile by Claggett and that said de- 
fendant ‘Company’ would pay to the heirs at law 
of said Charles E. Porter the sum of $7,500.00 in 
full settlement of any and all claims that such heirs 
had against said Claggett by reason of the death 
oimeavd) Charles H. Porter, and that at said time 
said attorneys informed said agent that said action 
could not be settled for less than the limits of said 
insurance policy and said agent informed said at- 
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torneys that he would have to contact the office of 
defendant ‘Company’ in Bloomington, Illinois, as 
the policy was issued by its office there and that 
the office of said ‘Company’ in said City of Berke- 
ley, California, did not have power to increase 
said offer without the approval of said office at 
Bloomington, Illinois;”’’ 

At all times denying representations as alleged 
by plaintiff in paragraph III of the second alleged 
cause of action of said complaint, this defendant 
is without knowledge or information sufficient to 
form a belief as to the truth of the following alle- 
gations, and placing its denial thereof upon that 
ground, this defendant denies each and every part 
of the following allegations: 

‘‘that plaintiff and her attorneys at all times 
since said 30th day of December, 1947, have in good 
faith relied upon the representations of said agent 
that said use of said Ford was with the permission 
of ‘Mehlin’ and have made no effort to secure evi- 
dence as to the permission to Claggett to use such 
ord, | 

Answering the following allegations of paragraph 
III of the second alleged cause of action of said 
complaint: 

‘fand that evidence of such permission can be se- 
cured, if at all, with extreme difficulty and great 
expense”’ 


defendant alleges no permission was given by 
Wilbur Mehlin for the operation of the vehicle 
therein referred to on the part of Claggett and 
further alleges that any and all evidence on the 
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subject of permission that was available to defend- 
ant was also available to plaintiff and plaintiff’s 
attorneys, and said evidence is still available and 
ean be secured with little difficulty and small ex- 
pense. 

This defendant denies each and every part of 
the following allegations contained in paragraph 
III of the second alleged cause of action of said 
complaint: 

‘‘the opportunity of plaintiff to obtain evidence 
concerning such use has been materially prejudiced 
by said representation of said agent and the acts 
and conduct herein set forth of said agents and 
attorneys for defendant ‘Company’ upon which 
representation and conduct plaintiff has relied.’’ 

Answering the following allegations of paragraph 
III of the second alleged cause of action of said 
eomplaint : 

“On the 17th day of February, 1948, Dana, 
Bledsoe & Smith, as attorneys for said ‘Company’ 
prepared an Answer to such complaint on behalf 
of said defendant Claggett, in which it was admitted 
that Claggett was driving said Ford with the per- 
mission of ‘Mehlin’ and Paul C. Dana, of the firm 
of Dana, Bledsoe & Smith, verified such Answer on 
behalf of said Claggett’’ ; 


defendant admits said allegations; and, in this 
connection, alleges that at the time said answer was 
prepared and filed neither defendant, nor its at- 
torneys, had any information or knowledge con- 
cerning the circumstances of the removal of the 
said Ford automobile from the State of Nebraska 
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to the State of California, and, in fact, had only 
the information from Mrs. Wilbur Mehlin that the 
automobile in question was being driven with her 
permission, and that she was the wife of the policy 
holder and further, in this connection, it is alleged 
that the answer hereinabove referred to was 
amended and said amendment was made upon notice 
and motion and affidavit and upon the order of the 
Court in which said action was pending, all of 
which more particularly appears in said action 
reference to which is hereby made, and the records 
of said action are by this reference incorporated 
herein as though set forth at length. 

Answering the allegations of paragraph ILI of 
the second alleged cause of action of said complaint, 
commencing on page 6, line 9, with the word ‘‘that’’ 
and ending on page 7, line 16, with the word 
‘‘noliey,’’? defendant alleges that its attorneys re- 
ceived the file on this case on or about February 7, 
1948; that neither the investigation on the facets, 
nor the investigation on the law relating to the 
above subject matters had been completed at the 
time of the commencement of the trial of said ac- 
tion for the reason that neither Claggett nor Mrs. 
Wilbur Mehlin could be located in the State of 
California; that defendants attorneys requested a 
continuance of the trial from July 7, 1948, because 
of their inability to locate Claggett, and said request 
for a continuance was refused by the attorneys for 
the plaintiffs in said action; that the attorneys for 
defendant thereupon filed an affidavit in support of 
a motion for a continuance which said affidavit was 
as follows: 
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terate of California, 
‘City and County of San Francisco—ss. 


‘Leighton M. Bledsoe, being duly sworn, deposes 
and says: 

“That he is an attorney leensed to practice in 
the courts of the State of California; that he is a 
member of the firm of Dana, Bledsoe & Smith, who 
are attorneys for defendant Claggett in the above- 
entitled action; that affiant’s partner, Paul Dana, 
has been almost continuously engaged in trial on 
various cases throughout the latter part of April 
and through the months of May and June, 1948; 
that affiant was asked by Mi. Dana at 4:55 p.m. 
Friday, July 2nd, 1948, to look at the file in the 
above-entitled case to see if the case was in a proper 
state for trial and to see if affiant could try the said 
ease on July 7th, 1948; that said Paul Dana advised 
affiant that he had been trying to get the trial of 
this case continued until he could return from his 
vacation, but that a continuance had been refused 
by counsel for the plaintiffs; that he had been wait- 
ing for a report on the law regarding said case but 
it had not been reviewed nor completed; 

‘“‘That affiant took the file home the evening of 
July 2nd and reviewed it; that affiant found the 
status of the case to be as set forth in Mr. Paul 
Dana’s affidavit filed herewith; that affiant tele- 
phoned to Mr. Louis V. Crowley, one of counsel for 
plaintiffs in said action, on Saturday morning, July 
3rd, 1948, and advised Mr. Crowley of the facts re- 
lated in Mr. Dana’s affidavit, and advised Mr. 
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Crowley that affiant would ask the Court on the 
morning of trial for leave to amend the answer of 
defendant Claggett along the lines suggested in 
Mr. Dana’s affidavit.’ 


LEIGHTON M. BLEDSOE. 


‘‘Subseribed and sworn to before me this 6th day 
of July, 1948. 
[Seal] MARIE H. STANLEY, 
Notary Public in and for the City and County of 
San Francisco, State of California.”’ 


That the affidavit of Paul C. Dana therein re- 
ferred to was as follows: 


‘State of California, 
‘*City and County of San Francisco—ss. 


‘‘Paul C. Dana, being duly sworn, deposes and 
says: 

‘That he is an attorney licensed to practice in 
the courts of the State of California; that he is a 
member of the firm of Dana, Bledsoe & Smith, at- 
torneys for Defendant Duane R. Claggett in the 
above-entitled action; that he is the attorney to 
whom this case was assigned for handling; that he 
prepared and verified the answer of Duane R. Clag- 
gett in February, 1948; that at said time the file 
on said action then in affiant’s possession indicated 
that the automobile driven by said defendant at the 
time of the accident was owned by Wilbur Marvin 
Meblin and that it was being driven by defendant 
Claggett with the consent of Mehlin’s wife at the 
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time of the accident; that the circumstances of how 
the wife had possession, or of how she was em- 
powered to give permission for the use of said 
automobile were not then revealed in affiant’s file; 
that affiant prepared the answer upon information 
contained in the file and for that reason admitted 
that the automobile was bring driven with the con- 
sent of the defendant Wilbur M. Mehlin; that affiant 
had not consulted defendant Claggett before pre- 
paring and signing said answer; that affiant is 
informed and believes and upon such information 
and belief alleges that defendant Claggett can only 
say that he was driving the car with the permission 
of Mrs. Mehlin; that shortly after April 19, 1948, 
affiant received a letter from attorneys Ginsburg 
and Ginsburg of Lincoln, Nebraska, advising affiant 
that they were attorneys for defendant Wilbur 
Mehlin and setting forth the following information: 


‘¢*Hor your information, the automobile in 
question was removed from the State of Ne- 
braska by Mis. Mehlin some time in October, 
1947, and without the consent of her husband. 
This was the aftermath of some domestic dif- 
ficulty. While in California, Mrs. Mehlin ap- 
parently allowed others to use the vehicle, and 
while it was so used, with her consent, but for 
no purpose or end of hers, the vehicle was in- 
volved in the accident in question. Subse- 
quently, Mr. Mehlin had Mis. Mehlin arrested 
for removing a mortgaged vehicle out of the 
State of Nebraska, and Mrs. Mehlin was 
brought back to this State.’ 
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“That affiant is informed and believes and upon 
such information and belief alleges the fact to be 
that no service of process has been made in this 
ease upon defendant Wilbur M. Mehlin nor upon 
his wife; 

“That following receipt of the foregoing letter 
affiant caused an investigation to be made into the 
legal aspects of the alleged permissive use of the 
automobile in question; that the law of Nebraska 
will be involved; that one of affiant’s associates 
has examined the law of California and reported 
thereon to affiant, but the law of Nebraska has not 
yet been ascertained by affiant; that it may become 
important to the other defendants named in this 
case and not yet served as to whether defendant 
Claggett had the permission of defendant Wilbur 
M. Mehlin to use the automobile at the time and 
place of the accident; that affiant expects to be 
asked to represent the defendant Wilbur M. Mehlin 
in this action when or if said defendant is served 
with process therein ; 

“That affiant now believes that the admission 
made in the answer to defendant Claggett to the 
effect that said Claggett was driving the automo- 
bile with the consent and permission of defendant 
Wilbur M. Mehlin is untrue, incorrect, and in error; 
that defendant Claggett can only admit that he was 
driving said automobile with the permission and 
consent of Mrs. Meblin; that the ends of justice and 
the interests of truth require that said answer be 
amended for the purpose of changing the admis- 
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sion made by defendant Claggett to the limited 
effect that said automobile involved in the accident 
was owned by Wilbur M. Mehlin and was being 
driven at the time of the accident in question by 
defendant Duane R. Claggett with the consent and 
permission of Mrs. Wilbur M. Mehlin. 
‘“Wherefore, affiant prays for leave to amend the 
answer of defendant Claggett as herein indicated. 


slew ONly OF Ibe 


‘Subscribed and sworn to before me this 2nd 
day of July, 1948. 
“TSeal | MARIE H. STANLEY, 
‘Notary Public in and for the City and County of 
San Francisco, State of California.’’ 


That the attorneys for the defendant were ordered 
to pay the expenses of plaintiff by reason of the 
continuance and the said expenses were paid as 
ordered; that Claggett was first interviewed by de- 
fendant’s attorneys July 13, 1948, the day before 
the trial of said action; that on said date a reserva- 
tion of rights agreement was executed by Claggett, 
the terms of which are as follows: 


‘*Messrs. Dana, Bledsoe & Smith 


* * * 


‘This is to advise you that I agree that your 
firm, as attorneys and representatives of State 
Farm Mutual Auto Insurance Company, and also 
that any of your representatives and any rep- 
resentatives of State Farm Mutual Auto Insurance 
Company, may participate in any investigation, de- 
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fense and/or adjustment of the case now pending 
between Bertha Lee Porter and Charles Earl 
Porter and John Richard Porter, Minors, by and 
through Bertha Lee Porter, their Guardian ad 
Litem, Plaintiffs, vs. Duane R. Claggett, Wilber 
M. Mehlin, Marvin Mehlin, et al., Defendants, 
which said case is now pending in the Superior 
Court of the State of California, in and for the 
County of Contra Costa, numbered therein 41468, 
and any such action heretofore taken or to be 
taken, by you or by any of said representatives is 
entirely without prejudice to any rights and de- 
fenses of the State Farm Mutual Auto Insurance 
Company under its insurance policy numbered 72- 
064-ST-27 and any other insurance contract; and 
it is agreed that any such participation does not and 
will not constitute an admission of liability on the 
part of said State Farm Mutual Auto Insurance 
Company under said and any contract of insurance. 
I likewise hereby waive any right that I have, or 
may have, to claim that the State Farm Mutual 
Auto Insurance Company has waived any right 
to deny liability under said and any contract of 
insurance. 

‘‘At the same time I in no way waive any of my 
rights against the State Farm Mutual Auto Insur- 
ance Company under said or any contract of in- 
surance.”’ 

That at the time the motion for continuance was 
made defendant’s attorneys fully advised the at- 
torneys for the plaintiff of the position of the 
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insurance company, defendant herein, with refer- 
ence to lack of coverage; that thereafter and before 
the trial of said action the attorneys for the plain- 
tiff waived a jury trial; that the attorneys for the 
defendant at all times subsequent to the time of 
making the motion for ‘continuance continued to 
advise and reiterate to the attorneys for the plain- 
tiff that there was no insurance coverage and that 
all actions being taken by defendant and its at- 
torneys in said proceedings were being taken under 
full reservation of rights and solely for the purpose 
of fulfilling the obligation of attorney and client 
as between said attorneys and Claggett, and for the 
further purpose of allowing Claggett plenty of 
time to secure other attorneys should he so desire 
and for the purpose of taking any appeal from 
the judgment entered in said action that he might 
desire. 

Further answering said allegations in paragraph 
III of the second alleged cause of action of said 
complaint, defendant denies that the payment of 
its attorneys for their services was made on behalf 
of Claggett under its policy of msuranee. 

Defendant denies each and every part of the fol- 
lowing allegations contained in paragraph III of 
the second alleged cause of action of said com- 
plaint: 

“That said defendant ‘Company’ has waived said 
permissive use provision of its policy and _ is 
estopped by the foregoing conduct of said agents 
and attorneys on its behalf from denying its liability 
under said policy.” 


28 State Farm Mutual Auto. Ins. Co. 


mye 
As and for a Further and Separate Defense, this 
defendant alleges that its insurance policy, being 
policy numbered 72-064-ST-27 issued to Wilbur 
Mehlin on or about August 22, 1947, on a 1936 Ford, 
two door sedan, contained the following conditions: 


‘8. Changes. Notice to any agent or knowledge 
possessed by any agent or by any other person shall 
not effect a waiver or a change in any part of this 
policy or estop the Company from asserting any 
right under the terms of this policy; nor shall the 
terms of this policy be waived or changed, except 
by endorsement issued to form a part of this policy 
signed by an executive officer of the Company.”’ 


That the terms and conditions of said policy more 
particularly appear in Exhibit ‘‘A,’’ attached 
hereto and incorporated herein as though set forth 
at length; and, in this connection, defendant al- 
leges that no changes were made on said policy, 
other than those that appear from said exhibit 
herein referred to. 


Wherefore, this defendant prays that plaintiff 
take nothing herein, and that this defendant have 
judgment for its costs of suit herein incurred. 


/s/ LEIGHTON M. BLEDSOE, 
DANA, BLEDSOE & SMITH, 


Attorneys for Defendant, The State Farm Mutual 
Automobile Insurance Company. 
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State of California, 
City and County of San Francisco—ss. 


Leighton M. Bledsoe, being first duly sworn, de- 
poses and says: 


That he is a member of the law firm of Dana, 
Bledsoe & Smith, which law firm has its offices at 
440 Montgomery Street, San Francisco, California ; 
that said Dana, Bledsoe & Smith are the attorneys 
for the defendant, The State Farm Mutual Auto- 
mobile Insurance Company; that the officers of said 
defendant are absent from said City and County 
of San Francisco, where affiant has his and said 
law firm have their offices, and for that reason 
affiant makes this verification for and on behalf of 
said defendant; that affiant has read the foregoing 
answer and knows the contents thereof; that the 
same is true of his own knowledge, except as to 
such matters which are therein stated on his infor- 
mation or belief; and as to such matters he believes 
the same to be true. 


/s/ LEIGHTON M. BLEDSOE. 


Subseribed and sworn to before me this 25th day 
of May, 1949. 
[Seal] /s/ HAZEL E. THOMPSON, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


30 State Farm Mutual Auto. Ins. Co. 


EXHIBIT A 
Standard Service Automobile Policy 


State Farm Mutual 
Automobile Insurance Company 
Bloomington, Illinois 


Insuring Agreements 


Agrees with the insured named in the declara- 
tions made a part hereof, in consideration of the 
payment of the premium and in reliance upon the 
statements in the declarations and subject to the 
limits of liability, exclusions, conditions and other 
terms of this policy: 


Coverage A. Liability or Loss Caused by Any 
Private Passenger Automobile 


1. Liability: To pay on behalf of the insured all 
sums which the insured shall become obligated to 
pay by reason of the lability imposed upon him by 
law for damages, because of bodily injury, sickness 
or disease, including care, loss of services, and 
death at any time resulting therefrom, sustained by 
ahy person or persons and injury to or destruction 
of property, including the loss of use thereof, 
caused by accident and arising out of the owner- 
ship, operation, maintenance or use of 


Any Private Passenger Automobile. 


2. Medical Payment: To pay the reasonable ex- 
pense of the necessary medical, surgical, dental, 
ambulance, hospital and professional nursing serv- 
ices and, in the event of death the reasonable 
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funeral expense, all incurred within one year from 
the date of the accident, to or for each person who 
sustains bodily injury caused by accident and aris- 
ing out of the operation by the insured of 


Any Private Passenger Automobile. 


3. Bail Bond Expense: To reimburse the insured 
for 80% of the amount of any premium or fee paid 
for a bail bond required of him because of an acci- 
dent or traffic violation arising out of the use of 


Any Private Passenger Automobile. 


Coverage B. Damage to or Loss of Described 
Automobile 


4. Comprehensive: To pay for any direct and 
accidental loss of or damage to the described auto- 
mobile, hereinafter called loss, but not including 
loss caused by collision of the described automobile 
with another object or by upset of the described 
automobile. 


5). Loss of Use: To reimburse the named insured 
for the expense incurred by him for the rental of 
a substitute private passenger automobile, including 
taxicab expense, necessitated by a theft of the en- 
tire described automobile. 


6. Emergency Road Service: To reimburse the 
insured for 80% of the expense incurred in con- 
nection with the described automobile and away 
from any garage or service station on account of: 
(1) delivery of gasoline, oil or loaned battery or 


32 State Farm Mutual Auto. Ins. Co. 


change of tire; (2) mechanical first aid on the high- 
ways for a period not exceeding one hour after 
arrival of mechanic if automobile cannot be oper- 
ated; (3) towing to nearest garage or service sta- 
tion if automobile will not operate under its own 
power. 


Supplementary Agreements 


1. Defense, Settlement, Supplementary Pay- 
ments: As respects such insurance as is afforded 
by the other terms of this policy 


(a) under Coverage A (1) The Company shall 


1. defend in his name and behalf any suit 
against the insured alleging such injury or de- 
struction and seeking damages on account 
thereof, even if such suit is groundless, false or 
fraudulent; but the Company shall have the 
right to make such investigation, negotiation 
and settlement of any claim or suit as may be 
deemed expedient by the Company; 

2. pay all premiums on bonds to release at- 
tachments for an amount not in excess of the 
applicable limit of liability of this policy, all 
premiums on appeal bonds required in any 
such defended suit, but without any obligation 
to apply for or furnish such bonds, all costs 
taxed against the insured in any such suit, all 
expenses incurred by the Company, all interest 
accruing after entry of judgment until the 
Company has paid, tendered or deposited in 
court such part of such judgment as does not 
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exceed the limit of the Company’s Hability 
thereon, and expenses incurred by the insured, 
in the event of bodily injury, for such 1mme- 
diate medical and surgical relief to others as 
shall be imperative at the time of accident; 

(b) the Company shall reimburse the insured for 
all reasonable expenses, other than loss of earnings, 
incurred at the Company’s request. 

The Company agrees to pay the amounts incurred 
under this insuring agreement, except settlements 
of claims and suits, in addition to the applicable 
limit of liability of this policy. 

Acts of the Company or its representatives in 
performing the duties or exercising the rights under 
this agreement shall not operate to waive the Com- 
pany’s rights nor estop it from asserting any de- 
fense under the policy. 


2. Definition of ‘‘Insured’’: The unqualified 
word ‘‘insured’’ wherever used in Coverage A and 
in other parts of this policy when applicable to 
Coverage A includes the named insured and, except 
where specifically stated to the contrary, also in- 
cludes 

(a) the spouse of the named insured residing 
in the same household as the named insured. 

(b) any other person but only while using 
the described automobile and any person or 
organization legally responsible for the use 
thereof provided the actual use of the de- 
scribed automobile is with the permission of 
the named insured. 
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(c) the employer of the named insured or 
spouse with respect to the operation of any 
private passenger automobile by such named 
insured or spouse or by a private chauffeur or 
domestic servant thereof or with respect to the 
presence of such named insured, spouse, pri- 
vate chauffeur or domestic servant in any 
private passenger automobile. 


3. Automatic Insurance for Newly Acquired 
Automobiles: If the named insured disposes of the 
described automobile and purchases or acquires title 
to another private passenger automobile to replace 
it, this policy will automatically terminate with re- 
spect to the described automobile and will auto- 
matically extend to cover the replacing automobile 
provided the Company is notified within thirty days 
of such purchase or acquisition and provided the 
named insured pays any additional premium that 
may be required because of such change upon de- 
mand. 


4. Financial Responsibility Laws: Such insur- 
ance as is afforded by this policy under Coverage 
A (1) shall comply with the provisions of the motor 
vehicle financial responsibility law of any state or 
province which shall be applicable with respect to 
any such liability arising out of the ownership, 
operation, maintenance or use of the automobile 
during the policy period, to the extent of the cover- 
age and limits of liability required by such law, but 
in no event in excess of the limits of liability stated 
in this policy. The insured agrees to reimburse the 
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Company for any payment made by the Company 
which it would not have been obligated to make 
under the terms of this policy except for the agree- 
ment contained in this paragraph. 


Limits of Liability 


The Company’s Limit of Liability Under Cover- 
age A 


1. (Liability) for all damages, including dam- 
ages for care and loss of services, arising out of 
bodily injury, sickness or disease, including death 
at any time resulting therefrom, sustained by one 
person in any one accident shall not exceed $10,000 ; 
subject to the above provision respecting each per- 
son, the total limit of the Company’s liability for 
all damages, including damages for care and loss 
of services, arising out of bodily injury, sickness or 
disease, including death at any time resulting there-- 
from, sustained by two or more persons in any one 
accident shall not exceed $20,000; and for all dam- 
ages, including loss of use, arising out of injury to 
or destruction of property in any one accident shall 
not exceed $5,000. The inclusion herein of more 
than one insured shall not operate to increase the 
limits of the Company’s liability. 


2. (Medical Payments) shall not exceed $500 for 
all expense incurred by or on behalf of each person 
who sustains bodily injury mcluding death result- 
ing therefrom. The inclusion herein of more than 
one insured shall not operate to increase the limit 
of the Company’s liability. 
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3. (Bail Bond Expense) shall not exceed 80% of 
the actual amount paid as a premium or fee for the 
bail bond required, but the Company shall be under 
no obligation to apply for or furnish such bond. 


Coverage B. 

4. (Comprehensive) shall not exceed the actual 
cash value of the described automobile, or part 
thereof, at the time of loss nor what it would then 
cost to repair or replace the described automobile 
or part thereof with like kind and quality with de- 
duction for depreciation. 


5. (Loss of Use) shall not exceed $5 for any: one 
day and subject to that limit $150 or the actual cash 
value of the described automobile at the time of 
loss, whichever is less, for the entire period covered. 
The period covered shall commence seventy-two 
hours after the loss has been reported to the Com- 
pany and to the police and terminate on the date 
the automobile is returned or repaired or on such 
earlier date as the Company makes or tenders set- 
tlement for the loss. Reimbursement shall be made 
only upon presentation of original rental receipts. 

6. (Emergency Road Service) shall not exceed 
80% of the actual amount paid for the services in- 
dicated and shall not include the cost of oil, gaso- 
line, parts or material, or service rendered at any 
garage or service station. 
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Eixelusions 


This Policy Does Not Apply: 


1. Under any coverage (a) to any automobile 
owned by the named insured or any member of the 
family of the named insured residing in the same 
household or furnished for regular use to the named 
insured or spouse unless such automobile is either 
specifically described in the Declarations or covered 
under Supplementary Agreement 3; or (b) when 
the described automobile is rented or leased; 


2. Under Coverage A (1) (a) to bodily injury, 
sickness, disease or death of the insured or any 
member of the family of the insured residing in 
the same household as the insured or to an employee 
of the insured while in the course of employment in 
the business occupation of the insured; (b) to any 
obligation for which the insured or any company as 
his insurer may be held liable under any workmen’s 
compensation law; (c) to any insured operating or 
employed by an automobile repair shop, public 
garage, sales agency, service station or public park- 
ing place with respect to the operation of any aunto- 
mobile other than the described automobile in the 
course of such business or employment; or (d) to 
injury to or destruction of any property being 
towed or transported by the insured or to any auto- 
mobile used by the insured ; 


8. Under Coverage A (2) to bodily injury to or 
death of any person to or for whom benefits are 
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payable under any workmen’s compensation law be- 
cause of such injury or death, or to any person 
while in or upon any other vehicle not insured 
hereunder ; 


4. Under Coverages A (1), A (3) while the auto- 
mobile is operated (a) by any person under the 
minimum age required to obtain a hcense to operate 
a private passenger automobile in the state, federal 
district or territory, or province in which the auto- 
mobile is registered or in which the accident occurs, 
whichever is lower, or (b) by any person under the 
age of fourteen years; 


). Under Coverage B (4) to loss (a) due to war 
or civil war, whether or not declared, and arising 
out of an invasion, attempted invasion, attack or to 
confiscation by duly constituted governmental or 
civil authority; (b) due to wear and tear, freezing, 
mechanical or electrical breakdown or failure, neg- 
ligent repair or service, or loss of tools or repair 
equipment, unless such loss is the direct result of 
a theft, covered by this policy, of the entire auto- 
mobile; or (c) of tires unless loss is due to fire or 
theft, or unless the loss be coincident with other 
loss covered by this policy. 


Conditions 


1. Policy Period, Territory, Purposes of Use. 
This policy applies only to accidents which occur 
and to direct and accidental losses to the automo- 
bile which are sustained during the policy period, 
while the automobile is within the United States of 
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America, its territories or possessions, Canada or 
Newfoundland, or is being transported between 
ports thereof, and is owned, maintained and used 
for the purposes stated as applicable thereto in the 
declarations. 


2. Definitions. 


The term ‘‘deseribed automobile’? means the 
motor vehicle described in the Declarations and 
equipment usual to that type of automobile while 
attached thereto. 

The term ‘‘ Private passenger automobile’? means 
the described automobile and any other automobile 
of the private passenger type including delivery 
sedans, panel deliveries, pick-up trucks and station 
wagons when such vehicles are not used for the 
wholesale or retail delivery of goods or merchandise. 


3. Insured’s Duties in Case of Loss. As a condi- 
tion precedent to the enforcement of any right 
under this policy, the insured shall 


(a) Notify the Company as soon as prac- 
ticable of all accidents, claim and suits and as 
soon as requested fill out in detail all Proof of 
Loss forms required by the Company. 

(b) Forward to the Company as soon as 
practicable every demand, notice, summons or 
other process received by him or his representa- 
tive. 

(c) Assist and Co-operate with the Com- 
pany in investigating, securing and giving evi- 
dence, and in the conduct of suits and by 
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attending hearings and trials as well as in 
obtaining reasonable repairs for the damage 
done to the deseribed automobile. 

(d) Permit the Company to make such in- 
vestigation, negotiation and settlement of any 
claim or suit against the insured as may be 
deemed expedient by the Company. 

(e) Not, except at his own cost, voluntarily 
make any payment, assume any obligation or 
ineur any expense other than for such immedt1- 
ate medical and surgical relief to others as 
shall be imperative at the time of accident. 

(f) Subrogation. The Company shall be 
subrogated to all the insured’s rights of re- 
covery against any person or organization and 
the insured shall execute and deliver instru- 
ments and papers and do whatever else is 
necessary to secure such rights. 


4. Inspection, Repair, Replacement and Aban- 
donment 
(a) The Company shall have a reasonable 
opportunity to examine the automobile after 
loss and before repairs are started or physical 
evidence of damage removed but the insured 
shall not be prejudiced hereunder by any act 
on his part or in his behalf undertaken for the 
protection or salvage of the described automo- 
bile. 
(b) It shall be optional with the Company 
to order the repair or replacement of the de- 
seribed automobile or part thereof when dam- 
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aged or stolen, or to pay to the insured in 
money the amount of the loss against which 
there is insurance under this policy. In the 
event of loss under Coverage B, the amount of 
the loss shall first be applied to any balance of 
premium owing to the Company for the policy 
term and the remainder shall be paid to the 
insured. 

(c) There shall be no abandonment to the 
Company. 


Action Against Company 


(a) With respect to all coverages no action 
shall lie against the Company unless, as a con- 
dition precedent thereto, the insured shall have 
fully complied with all the terms of this policy 
nor until thirty days after proof of loss is filed. 

(b) With respect to Coverage A no action 
shall he against the Company until the amount 
of the insured’s obligation to pay shall have 
been finally determined either by final judg- 
ment against the insured after actual trial or 
by written agreement of the insured, the claim- 
ant and the Company. 

Any person or organization or the legal rep- 
resentative thereof who has secured such judg- 
ment or written agreement shall thereafter be 
entitled to recover under this policy to the ex- 
tent of the insurance afforded by this policy. 
Nothing contained in this policy shall give any 
person or organization any right to join the 
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Company as a co-defendant in any action 
against the insured to determine the insured’s 
liability. 

Bankruptcy or insolvency of the insured or 
of the insured’s estate shall not relieve the 
Company of any of its obligations hereunder. 


6. Other Insurance. 


If, as respects the described automobile, the 
named insured or spouse has other insurance against 
loss covered by this policy, the Company shall not 
be liable under this policy for a greater proportion 
of such loss than the applicable limit of lability of 
this policy bears to the total applicable limit of 
liability of all valid and collectible insurance against 
such loss; 

If, as respects any private passenger automobile 
other than the described automobile, there exists 
another policy insuring the named insured or spouse 
against loss which is also covered by this policy, 
then the insurance under this policy shall be excess 
insurance over such other valid and collectible in- 
surance: 

If for any insured, other than the named insured 
or spouse, there exists other valid and collectible in- 
surance against loss covered by this policy, such 
other insured shall not be covered under this policy 
against such loss. 


7. Assignment. Assignment of interest unde» 
this policy shall not bind the Company until its con- 
sent is endorsed hereon; if, however, the named in- 
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sured shall die or be adjudged bankrupt or insol- 
vent within the policy period, this policy, unless 
eanceled, shall cover (1) the named insured’s legal 
representative as the named insured, and (2) under 
coverage A, subject otherwise to the provisions of 
Supplementary Agreement 2, any person having 
proper temporary custody of the autmobile, as an 
insured. 


8. Changes. Notice to any agent or knowledge 
possessed by any agent or by any other person shall 
not effect a waiver or a change in any part of this 
policy or estop the Company from asserting any 
right under the terms of this policy; nor shall the 
terms of this policy be waived or changed, except 
by endorsement issued to form a part of this policy 
signed by an executive officer of the Company. 


9. Cancelation. This policy may be canceled by 
the named insured by mailing to the Company writ- 
ten notice stating when thereafter such cancelation 
shall be effective. This policy may be canceled by 
the Company by mailing to the named insured at 
the address shown in this policy written notice stat- 
ing when not less than five days thereafter such can- 
celation shall be effective. The mailing of notice 
as aforesaid shall be sufficient proof of notice and 
effective date and hour of cancelation stated in the 
notice shall become the end of the policy period. 
Delivery of such written notice either by the named 
insured or by the Company shall be equivalent to 
mailing. 
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If the named insured cancels, earned premiums 
shall be computed in accordance with the customary 
short rate table and procedure. If the Company 
eancels, earned premiums shall be computed pro 
rata. Premium adjustment may be made at the 
time cancelation is effected and, if not then made, 
shall be made as soon as practicable after cancela- 
tion becomes effective. The Company’s check or the 
eheck of its representative mailed or delivered as 
aforesaid shall be a sufficient tender of any refund 
of premium due to the named insured. 


Mutual Conditions 


1. Membership. The membership fees set out 
in this policy, which are in addition to the pre- 
miums, are not returnable but entitle the named 1n- 
sured to insure one automobile for the coverages 
for which said fees were paid so long as this Com- 
pany continues to write such coverages and the in- 
sured remains a desirable risk. 

While this policy 1s in force the named insured 
is entitled to vote at all meetings of members and 
to share in the earnings and savings of the Com- 
pany in accordance with the dividends declared by 
the Board of Directors on this and like policies. 


2. No Contingent Liability. This policy is non- 
assessable. 


3. Annual Meetings. The annual meeting of the 
members of the Company shall be held at its home 
office at Bloomington, [linois, on the second Mon- 
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day of June at the hour of 10:00 a.m., unless the 
Board of Directors shall elect to change the time 
and place of such meeting, in which case, but not 
otherwise, due notice shall be mailed each member 
at the address disclosed in this policy at least ten 
(10) days prior thereto. 

In Witness Whereof, the State Farm Mutual 
Automobile Insurance Company has caused this 
policy to be signed by its President and Secretary 
at Bloomington, Illinois, and countersigned on the 
declarations page by a duly authorized agent of the 


Company. 
/s/ R. P. MECHESLE, 
President. 
/s/ G. EB. MECHESLE, 
Secretary. 


Standard Service Policy 
State Farm Mutual 
Automobile Insurance 
Company 


Home Office 
Bloomington, Illinois 


This Policy is Non-Assessable 


Form 8320 
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With This Policy 


You become a member of the State Farm Mutual 
Automobile Insurance Company of Bloomington, 
Illinois, the world’s largest automobile mutual in- 
surance company with over a million policyholders 
and with approximately 7000 agents and claim rep- 
resentatives throughout the country to service you 
wherever you may travel. 


Read Your Policy 


This State Farm Mutnal Service Policy has been 
designed for your service and protection. It is 
believed to be the most modern, streamlined, up to 
date and yet easily understood policy of automo- 
bile insurance available to the public. 


Report Every Accident 


Report every accident, however slight, on the loss 
report enclosed with your policy for that purpose. 
Read carefully ‘‘insured’s duties in case of loss’’ 
in policy and fill in the report according to instruc- 
tions. Always secure names of disinterested wit- 
nesses. If another automobile is involved, secure 
its license number and the name and address of the 
driver. If the accident involves bodily injury tele- 
phone or telegraph the company at once. 


Report New Automobiles or Change of Address 


If you purchase an additional private passenger 
automobile which you desire to insure, notify your 
agent at once. 
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If the automobile replaces the automobile de- 
seribed in this policy or if you change your address, 
notify the Company or your agent using the form 
enclosed with your policy or a postcard or letter 
giving the same information. 


Comprehensive Residence, Personal 
and Farm Liability 


The State Farm Mutual Automobile Insurance 
Company has now extended its facilities and service 
to provide for its policyholders and members, Com- 
prehensive Residence and Personal Liability or 
Comprehensive Farm and Farm Employer’s Liabil- 
ity. Under these forms, the policyholder may 
insure against virtually every lability arising out 
of the ownership or maintenance of a home or resi- 
dence, participation in sports, ownership of a dog 
or other pet, operation of a bicycle, carriage or cart, 
or arising out of the operation of a farm including 
the operation of agricultural equipment, straying 
of livestock. 

‘These new forms are as simple to understand and 
yet as broad and liberal in their protection as the 
new automobile policies. 


See Your Agent 


Let him explain the advantages of these new 
forms. 
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Six Months Short Rate Table Based 
on 180 Days 


Periods exceeding 20 days, and not exceeding 25 
days, to be the rate of 25 days, and so on up to 
6 months. 


| day 22 ee ee 4% 

2 GAYS aca en ee 6% 

Oy CA Sitnee hn eeruee erent 8% 

AGIA S8 Oe ak, «open ins ee Fe 

MOAN S eee aay game nos Gia 10% 

OLCAYS Satna eee 12% 

TE OAS! 2 gear tee ete naan 1B 

BCR Simcennee, e a.4 seer aaa aac 14% 

PCL S feria hain a 16% 
LOCC y See res 17% 
Ll dase eee ee 17% 

2 Cag Sir eee ee eres 18% 
13 Cay Suen eat tee eee: 18% 
14 Cay Siete et eee 19% 

1S CaS ie ee eee 20%—l4 mo. 
16 GAYS) fccunenmntpecen ont 22% 
1T days? see 23% 

18 day See ere 24% 

19 days’ 37 eee 25% 
20 days eee eee 26% 
2) GAYS {5.30 ee 28% 

30 daVSa..35 eee ee 30%—1 mo. 
BO GAYS .:. 2 So eee 33% 4 
days... 2... eee 35 % 


POCO VS ~.4- in sp Oe eee 38% 
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PORVAVS 2.00540 duce o ens os 40% 

PUG Si. s sauteues <2 eee 45% 

BUMS! 5 oa << snyasate 2 50%—2 mos 

PEOMGIAWIS ccc ss we ee 537% 

(LD) CLEA ear 5D Zo 

MMGAVS 0.5 cee cw cee ee eee 58% 

PUNO Sary.74 feiss cabs ease 60% 

OO) CIOS ates exc ehcee see a rr 65% 

DIUMOCW Smee Gc ck eck ds eas 70%—3 mos. 
MIB OMOL Sioa oy. Ss os. 757% 
LOG Ce ae ra 80%—4 mos. 
let) (CBS 85% 
loll GENS 55 ear 90%—5 mos. 
LoS CS. aera 95% 
LOO CEN er 100%—6 mos. 


General Endorsement 


It is agreed that as of the effective date hereof 
the policy is amended in the following particulars: 

In the event of loss or damage covered by the 
policy, the insured shall, if requested by this Com- 
pany, replace the property lost or damaged, or fur- 
nish the labor and materials necessary for repairs 
thereto at actual cost to the insured. 

Nothing herein contained shall be held to alter, 
vary, waive or extend any of the terms, conditions, 
agreements, or limitations of the undermentioned 
policy other than as above stated. 

Effective Date August 22, 1947, 12:01 a.m. Stand- 
ard Time. 
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Attached to and forming a part of Policy Number 
72-064-ST-27 issued by the State Farm Mutual 
Automobile Insurance Company, of Bloomington, 
Illinois, to Wilbur Mehlin of Lincoln, Nebraska. 


STATE FARM MUTUAL AUTOMOBILE IN- 
SURANCE COMPANY, 


/s/ G. E. MECHESLE, 
Secretary. 


/s/ R. P. MECHESLE, 
President. 


Countersigned at Lincoln, Nebraska, this 22nd 
day of August, 1947. 
iS) oe i ENE 
Authorized Representative. 
GEX4.2 
141 


Certified Copy 


Standard Service Automobile Policy 
State Farm Mutual Automobile Insurance Company 
Bloomington, Illinois 


Declarations 


Policy No. 72-064-ST-27 

Name of Insured Mehlin, Wilbur. 

Address 210 No. 29th St., Lincoln, Nebraska, Lan- 
easter Co. 

Occupation Assembly Man. 
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Description of All Private Passenger Automobiles 
Owned by Insured, Spouse or Members of 
Family Residing in Household to Be Insured 
Hereunder 

Automobile: Make Ford, Yr. ’36, Body Style 2 
Door, Cyl. 8, Motor or Serial No. 2922886, Cost 
300, Purchased 1-46. 

Coverages: A. Loss or damage caused by any pri- 
vate passenger automobile. B. Damage to or 
loss of described automobile not including col- 
lision. 

Membership 9.00; Premium 23.70. 

Term—The term of this Policy shall be from 
Aug. 22, 1947, to Feb. 22, 1948, and for such suc- 
ceeding terms of six months each thereafter as the 
required renewal premium is paid by the insured 
on or before the expiration of the current term and 
accepted by the Company. 

Exceptions—If any, to statements and declara- 
tions following: No exceptions. 

1. The automobile(s) will be principally garaged 
and used in the above town, county and state. 

2. No insurer has canceled or refused in writing 
to issue or renew automobile insurance to the in- 
sured during the past year. 

3. The automobile(s) are to be used for pleasure 
and business which is defined as personal pleasure 
family and business use, including loading and un- 
loading and including transportation of friends, 
neighbors, fellow employees to and from work and 
school children to and from school on a share ex- 
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pense, accommodation or exchange hauling basis but 
does not include use in the business of transporting 
passengers for hire as a public or livery conveyance. 

4. The automobile(s) described herein is fully 
owned by the insured unless otherwise stated in the 
exceptions above. If a mortgage owner, conditional 
vendor or assignee, such as bank or finance company 
is named above, loss, if any, under Coverage B shall 
be payable to the named insured and to such addi- 
tional interest as their interest may appear, and this 
insurance as to such additional interest shall not be 
invalidated by any act or negligence of the mort- 
gagor or owner, nor any change in the title or 
ownership, nor by any error or inadvertence in the 
description of the automobile until after notice of 
cancelation of the policy or this agreement shall be 
given to such mortgage owner, conditional vendor, 
mortgagee or assignee in the same manner as re- 
quired to be given to the named insured. 


Date of Issue August 22, 1947. 
Countersigned by 
/s/ Be NEY. 


State of Nebraska, 
County of Lancaster—ss. 


F. Glen Henderson being first duly sworn upon 
oath deposes and says he is in full charge of the 
issuance of insurance policies for the State Farm 
Mutual Auto Insurance Company in the State of 
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Nebraska and has carefully compared the attached 
copy of said policy No. 72-064-ST-27, the original 
of which was issued to Wilbur Mehlin on August 
22, 1947, and covers the period of August 22, 1947, 
to February 22, 1948, and that same is a true and 
exact copy of the original policy with all riders or 
endorsements thereon. 


/3s/ F. GLEN HENDERSON, 
Service Supt. 


Subscribed and sworn to before me this 12th day 
of Jan., 1949. 
/s/ VIRGINIA TURNER, 
Notary Public. 


Receipt of Copy acknowledged. 
[Endorsed]: Filed May 26, 1949. 


[ Title of District Court and Cause. | 


VERDICT 


We, the Jury, find in favor of the Plaintiff and 
assess the damages against the Defendant in the 
sum of $11,023.31 Dollars. 


/s/ EVERETT VAN EVERY, 
Foreman. 


[Endorsed]: Filed January 6, 1950. 
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In the Southern Division of the United States 
District Court for the Northern District of 
California 

No. 28769 


BERTHA LEE PORTER, as Special Administra- 
trix of the Estate of Charles E. Porter, De- 
ceased, 

Plaintiff, 
vs. 


THE STATE FARM MUTUAL AUTOMOBILE 
INSURANCE COMPANY, a Corporation, et 


ale 
Defendants. 


JUDGMENT ON VERDICT 


This cause having come on regularly for trial on 
January 4, 1950, before the Court and a Jury of 
twelve persons duly impaneled and sworn to try 
the issues joined herein; Richard Boyd, Esq., and 
Augustus Castro, Esq., appearing as attorneys for 
the plaintiff, and Edward Heavey, Esq., and Leigh- 
ton Bledsoe, Esq., appearing as attorneys for the de- 
fendant, and the trial having been proceeded with 
on the 4th, 5th, and 6th days of January in said 
year, and oral and documentary evidence on behalf 
of the respective parties having been introduced 
and closed, and the cause, after arguments by the 
attorneys and the instructions of the Court, having 
been submitted to the Jury and the Jury having 
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subsequently rendered the following verdict, which 
was ordered recorded, viz: ‘‘We, the Jury, find 
in favor of the Plaintiff and assess the damages 
against the Defendant in the sum of $11,023.31. 
Everett Van Every,’’ and the Court having ordered 
that judgment be entered herein in accordance with 
said verdict and for costs; 

Now, therefore, by virtue of the law and by rea- 
son of the premises aforesaid, it is considered by 
the Court that said plaintiff do have and recover 
of and from said defendant the sum of Eleven 
Thousand Twenty-three and 31/100 Dollars ($11,- 
023.31), together with her costs herein expended 
tepecamat $............0. 065 


Dated: January 9, 1950. 
/s/ C. W. CALBREATH, 
Clerk. 


[Endorsed]: Filed and entered January 9, 1950. 


[Title of District Court and Cause. ] 


NOTICE OF MOTION FOR JUDGMENT AND 
OF MOTION FOR NEW TRIAL 


To the Plaintiff Above Named, and to Augustus 
Castro, Cooley, Crowley & Gaither and Boyd, 
Taylor & Reynolds, Her Attorneys: 


You, and each of you, will please take notice that 
on Monday, the 16th day of January, 1950, at the 
hour of 10:00 o’clock a.m., or as soon thereafter 
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as counsel can be heard, or at any other time there- 
after fixed by the Court, the defendant State Farm 
Mutual Automobile Insurance Company, by its at- 
torneys, will move the above-entitled Court, the 
division thereof presided over by Honorable Her- 
bert W. Erskine, at the courtroom of said court 
and division, United States Post Office Building, 
Seventh and Mission Streets, San Francisco, Cali- 
fornia, as follows: 
Je, 

(1) For an order under and pursuant to Rule 
50 (b) of the Federal Rules of Civil Procedure, 
setting aside the verdict and judgment thereon 
heretofore entered in the above-entitled action in 
favor of plaintiff and against defendant State 
Farm Mutual Automobile Insurance Company, and 
directing that said judgment be vacated and di- 
recting that judgment be entered in accordance with 
the motion of defendant State Farm Mutual Auto- 
mobile Insurance Company for a directed verdict 
heretofore made. Attached hereto and marked Ex- 
hibit A and incorporated herein is the draft of the 
proposed order requested by this defendant. 


(2) Said motion will be made upon this notice 
and upon all of the records, papers and files in the 
above-entitled action, including the transcript of 
the testimony, all exhibits, and the proceedings had 
upon the trial of the above-entitled cause. 


(3) Said motion will be made on the ground 
that at the close of all the evidence the defendant 
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State Farm Mutual Automobile Insurance Company 
made a motion for a directed verdict, which should 
have been granted, but which was denied, and will be 
made upon all of the grounds heretofore stated as 
grounds for said motion for a directed verdict, and 
will be made upon the following grounds, and each 
of them: 

(a) There was no evidence that the insurance 
policy sued on covered the judgment debtor, Duane 
Claggett. 

(b) There was no evidence that Wilbur Mehlin, 
the named insured on the insurance policy, ever 
gave permission, express or implied, to Duane Clag- 
gett to use the automobile at the time and place 
of the accident involved in this ease. 

(c) The evidence established as matter of law 
that Duane Claggett, the judgment debtor, was 
using and driving the involved automobile at the 
time and place of the accident without the per- 
mission or consent of Wilbur Mehlin, either express 
or implied. 

(d) The evidence showed as a matter of law 
that the declaration of principal place of use and 
garaging of the vehicle described in the insurance 
contract was violated and that such violation con- 
stituted a material breach of policy and avoided 
coverage at the time of the accident. 

(e) That there were no acts or omissions or con- 
duct by defendant, or by any of its agents, amount- 
ing to an estoppel as claimed by the complaint. 

(f) There was no evidence of change of position 
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in any material respect, or at all, on the part of 
any plaintiff, or of plaintiff’s representatives, or 
of the insured, in reliance on anything done by 
defendant, or not done by defendant, or its agents. 

(¢) That there is no evidence of any prejudice 
to any plaintiff, or to any insured, as the result of | 
any act or conduct or failure to act on the part of 
defendant or its agents. 

(h) There is no evidence of knowledge, actual 
or constructive, on the part of defendant or its 
agents which would be sufficient as a foundation 
for claiming a waiver or estoppel against defendant. 

(i) There is no evidence to support a claim of 
waiver that is alleged in the complaint. 

(j) There has been no proof of any estoppel 
against defendant as claimed by the complaint. 

(k) No authority has been shown by the evi- 
dence in any agent of the defendant who dealt 
with plaintiffs or the insured, or with plaintiff’s 
representatives, to waive any defenses under the 
insurance contract, or to estop the company. 

(1) That no authority has been shown in any 
agent of the defendant to bind the insurance com- 
pany on any of the matters claimed by plaintiffs 
to be the basis of a waiver or of an estoppel as 
claimed in the complaint, or as a waiver of any of 
the provisions of the insurance contract. 

(m) That any waivers of nonwaiver provisions 
of the insurance contract or any estoppels that 
would amount to a change of terms of the insurance 
contract are prevented under the parol evidence 
rule, and no evidence has been presented to support 
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any waiver or estoppel with reference to the terms 
of the insurance contract. 

(n) There was no evidence of any written en- 
dorsements on the insurance policy waiving any 
defenses or estopping the defendant from claiming 
any defenses under the policy. 

(o) There was no evidence of any waiver or 
estoppel with reference to the declaration concern- 
ing the principal place of use and garaging of the 
vehicle, nor as to the violation thereof. 

(p) That no extension of coverage could be 
established by waiver or estoppel. 

(q) That no permission to use the vehicle 
granted by the named insured on the policy could 
be created or established by any waiver or estoppel. 

(x) That the rights of the judgment creditor 
under the insurance contract became fixed and es- 
tablished at the time of the happening of the acci- 
dent, at which time no rights existed in favor of 
the judgment creditors as against defendant under 
the insurance contract and no coverage existed at 
said time in favor of Duane Claggett, the judgment 
debtor. 

(s) That there is no evidence that the defendant 
would have offered the sum of $7,500, or any other 
sum to the plaintiffs had defendant known all of 
the material facts with reference to the removal 
of the described vehicle from the State of Nebraska. 


JO. 
(1) Defendant State Farm Mutual Automobile 
Insurance Company further and in alternative will 
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move the above-entitled Court at the time and place 
hereinabove specified for an order under and pur- 
suant to Rule 59 of the Federal Rules of Civil 
Procedure vacating and setting aside the verdict 
and judgment herein and granting to defendant 
State Farm Mutual Automobile Insurance Com- 
pany a new trial. Attached hereto and marked 
Exhibit B and incorporated herein is a draft of 
the proposed order for new trial. 


(2) Said motion will be made upon this notice 
of motion and upon all of the records, papers and 
files herein, including a transcript of the testimony 
and proceedings had upon the trial and the exhibits 
introduced in evidence, including the charge and 
instructions of the Court and the rulings of the 
Court on the instructions proposed by defendant 
State Farm Mutual Automobile Insurance Company. 


(3) Said motion will be made upon the following 
grounds, and each of them: 

(a) That the verdict is against the law. 

(b) That the verdict is against the weight of 
evidence. 

(c) That the verdict is contrary to the evidence. 

(d) That the evidence is insufficient to sustain 
the verdict. 

(e) Errors of law occuring at the trial and duly 
objected and excepted to and particularly in the 
giving of instructions requested by plaintiff and in 
the giving of general instructions by the Court, 
which were objected and excepted to and in the 
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denial of defendant State Farm Mutual Automobile 
Insurance Company’s proposed instructions to 
which denial said defendant duly objected and ex- 
cepted, and rulings upon the admission of evidence. 


/s/ EDWIN A. HEAFEY, 
/s/ LEIGHTON M. BLEDSOE, 
DANA, BLEDSOE & SMITH, 


Attorneys for Defendant State Farm Mutual Auto- 
mobile Insurance Company. 


EXHIBIT A 


In the District Court of the United States, Northern 
District of California, Southern Division 


No. 28769-R 


BERTHA LEE PORTER, as Special Administra- 
trix of the Estate of Charles E. Porter, 
Deceased, 

Plaintiff, 
VS. 


THE STATE FARM MUTUAL AUTOMOBILE 
INSURANCE COMPANY, a_ Corporation, 
WILBUR M. MEHLIN, FIRST DOE, SEC- 
OND DOE, THIRD DOE, 

Defendants. 
ORDER 
Defendant State Farm Mutual Automobile Insur- 
ance Company, a corporation, having duly moved 
the above-entitled Court to vacate and set aside the 
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judgment herein heretofore rendered in favor of 
plaintiff and against said defendant and having 
moved the Court to render and enter judgment in 
accordance with its motion for a directed verdict 
heretofore made, and the matter having been heard 
and submitted to the Court, and the parties having 
appeared upon the making and hearing of said mo- 
tion, and the Court being fully advised, it is hereby 
Ordered, Adjudged and Decreed that the verdict 
and judgment herein be, and they are hereby va- 
cated and set aside, and judgment against the plain- 
tiff and in favor of defendant State Farm Mutual 
Automobile Insurance Company a corporation, be 
entered in accordance with defendant’s motion for 
directed verdict heretofore made, and it 1s further 
Ordered, Adjudged and Decreed that plaintiff 
take nothing herein and that defendant State Farm 
Mutual Automobile Insurance Company, a corpora- 
tion, do have and recover its costs of suit herein. 


Done in Open Court this .... day of .. 72am ; 
1950. 
Judge of the United States 
District Court. 
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EXHIBIT A-1 


In the District Court of the United States, Northern 
District of California, Southern Division 


No. 28769-R 


BERTHA LEE PORTER, as Special Administra- 
trix of the Estate of Charles E. Porter, 
Deceased, 

Plaintiff, 
vs. 


THE STATE FARM MUTUAL AUTOMOBILE 
INSURANCE COMPANY, a Corporation, 
WILBUR M. MEHLIN, FIRST DOE, SEC- 
OND DOE, THIRD DOE, 

Defendants. 


ORDER 


Defendant State Farm Mutual Automobile Insur- 
ance Company, a corporation, having duly moved 
the above-entitled Court to vacate and set aside 
the judgment herein heretofore rendered in favor 
of plaintiff and against said defendant and having 
moved the Court to render and enter judgment in 
accordance with its motion for a directed verdict 
heretofore made, and the matter having been heard 
and submitted to the Court, and the parties having 
appeared upon the making and hearing of said mo- 
tion, and the Court being fully advised, it is hereby 

Ordered, Adjudged and Decreed that the verdict 
and judgment herein be, and they are hereby va- 


64 State Farm Mutual Auto. Ins. Co. 


cated and set aside, and Judgment against the plain- 
tiff and in favor of defendant State Farm Mutual 
Automobile Insurance Company, a corporation, be 
entered in accordance with defendant’s motion for 
directed verdict heretofore made, and in the alter- 
native it is 

Ordered, Adjudged and Decreed that the verdict 
and judgment herein in favor of plaimtiff and 
against defendant State Farm Mutual Automobile 
Insurance Company, a corporation, be and they are 
hereby vacated and set aside and a new trial of 
this action is hereby granted to defendant State 
Farm Mutual Automobile Insurance Company, a 
corporation, and it is further 

Ordered, Adjudged and Decreed that plaintiff 
take nothing herein and that defendant State Farm 
Mutual Automobile Insurance Company, a corpo- 
ration, do have and recover its costs of suit herein. 

Done in Open Court tls .... day of ... 7m ; 
1950. 

Judge of the United States 
District Court. 
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EXHIBIT B 


In the District Court of the United States, Northern 
District of California, Southern Division 


No. 28769-R 


BERTHA LEE PORTER, as Special Administra- 
trix of the Estate of Charles E. Porter, 
Deceased, 

Plaintiff, 
VS. 


THE STATE FARM MUTUAL AUTOMOBILE 
INSURANCE COMPANY, a Corporation, 
WILBUR M. MEHLIN, FIRST DOE, SEC- 
OND DOE, THIRD DOE, 

Defendants. 
ORDER 


Defendant State Farm Mutual Automobile Insur- 
ance Company, a corporation, having duly moved 
the above-entitled Court to vacate and set aside 
the verdict and judgment herein and grant to said 
defendant State Farm Mutual Automobile Insur- 
ance Company, a corporation, a new trial, and the 
matter having been heard and submitted to the 
Court, and all of the parties having appeared upon 
the making and hearmg of said motion, and the 
Court having considered the same and being fully 
advised, it is hereby 

Ordered, Adjudged and Decreed that the verdict 
and judgment herein in favor of plaintiff and 
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against defendant State Farm Mutual Automobile 
Insurance Company, a corporation, be and they are 
hereby vacated and set aside, and a new trial of 
this action is hereby granted to defendant State 
Farm Mutual Automobile Insurance Company, a 
corporation. 

Done in Open Court this .... day of .......... , 
1950. 

Judge of the United States 
District Court. 


Receipt of Copy Acknowledged. 
[Endorsed]: Filed January 9, 1950. 
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District Court of the United States, Northern 
District of California, Southern Division 


At a stated term of the Southern Division of 
the United States District Court for the Northern 
District of California, held at the Court Room 
thereof, in the City and County of San Francisco, 
on Tuesday, the 21st day of March, in the year of 
our Lord one thousand nine hundred and fifty. 


Present: the Honorable Herbert W. Erskine, 
District Judge. 


[Title of Cause. ] 


ORDER DENYING DEFENDANTS’ MOTION 
FOR JUDGMENT NOTWITHSTANDING 
THE VERDICT AND DENYING MOTION 
FOR NEW TRIAL 


Defendant’s motion for judgment notwithstand- 
ing the verdict heretofore having been tried and 
submitted to the Court, now, due consideration hav- 
ing been had, it is Ordered that said motion be 
denied, and that the motion for new trial be and 
the same is hereby denied. 
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In the District Court of the United States, for the 
Northern District of California, Southern 
Division 


No. 28769-R 


BERTHA LEE PORTER, as Special Administra- 
trix of the Estate of Charles E. Porter, 
Deceased, 

Plaintiff, 
VS. 


THE STATE FARM MUTUAL AUTOMOBILE 
INSURANCE COMPANY, a _ Corporation, 
WILBUR M. MEHLIN, FIRST DOE, SEC- 
OND DOE, and THIRD DOH, 

Defendants. 

Erskine, District Judge. 


MEMORANDUM OPINION 


Defendant has moved for judgment notwithstand- 
ing the verdict. On the instructions given to the 
jury, the verdict for the plaintiff can be upheld 
only on two possible grounds: (1) that there was 
permissive use, and therefore the action is within 
the coverage of the policy; or (2) that the defendant 
is estopped to deny coverage or assert the non- 
waiver provision of the policy, and that the jury 
so found such an estoppel present under the facts 
of the case. 

It is my opinion, as I stated when the above- 
mentioned motion and the motion for a directed 
verdict were argued, that the evidence failed to 
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support a finding that the insured named in the 
policy expressly or impliedly permitted the use of 
the automobile covered by the policy by the person 
driving it at the time of the accident. Therefore 
the only question to be resolved by me is whether 
or not under the applicable law the plaintiff may 
raise such an estoppel against the defendant, and 
whether there is evidence to support a finding of 
such estoppel by the jury. 

Although there is considerable disagreement pos- 
sible as to whether the law of Nebraska or Cali- 
fornia should govern such an issue, the parties have 
not shown that the choice of law would produce a 
variance in result. No Calfornia cases squarely 
in point have been brought to the attention of the 
Court. However, the majority of courts that have 
passed upon this question hold that the insurer, 
by conduct such as defendant exhibited in this case, 
renders itself liable to the injured person if it has 
not seasonably preserved its rights by notice to 
the injured person that it contends that the claim 
for injuries coes not come within the coverage of 
the pohey, and that it undertakes to defend the 
insured against such claim without thereby relin- 
quishing its objection on the ground of non-cover- 
age. (See 130 ALR 184, and cases cited therein.) 
The only Nebraska case in point, Wigington v. 
Ocean Acc. Corp., 120 Neb. 162, 231 N. W. 770, 
does not support the contention of the defendant; 
that case merely held that the facts as presented 
did not constitute a case of estoppel. This Court 
cannot hold as a matter of law that the facts in 
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the instant case will not support a finding of estop- 
pel. Therefore this Court is constrained to deny 
the motions for judgment notwithstanding the ver- 
dict and for a new trial. 

Dated: March 20th, 1950. 


/s/ HERBERT W. ERSKINE, 
United States District Judge. 


[Endorsed]: Filed March 21, 1950. 


[ Title of District Court and Cause. ] 


NOTICE OF APPEAL TO THE UNITED 
STATES COURT OF APPEALS FOR THE 
NINTH CIRCUIT 

Notice is hereby given that defendant The State 

Farm Mutual Automobile Insurance Company (a 

corporation) hereby appeals to the United States 

Court of Appeals for the Ninth Circuit from the 

final judgment entered of record in the office of 

the clerk of the above entitled court on the 9th day 
of January, 1950, in favor of the plaintiff and 
against said defendant. 
Said appeal is taken from the whole of said 
judgment. 
/s/ LEIGHTON M. BLEDSOE, 
DANA, BLEDSOE & SMITH, 

Attorneys for Defendant The State Farm Mutual 

Automobile Insurance Company. 


Receipt of Copy acknowledged. 
[Endorsed]: Filed March 24, 1950. 
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DESIGNATION OF THE PORTIONS OF THE 
RECORD, PROCEEDINGS, AND EVI- 
DENCE TO BE CONTAINED IN THE 
RECORD ON APPEAL 


Notice is hereby given that the defendant and 
appellant The State Farm Mutual Automobile In- 
surance Company (a corporation) does hereby 
designate the following portions of the record, pro- 
eeedings and evidence to be contained in the record 
on appeal in this cause: 


1. Complaint. 
2. Answer. 


3. All evidence received during the trial, includ- 
ing the testimony of all witnesses, all stipulations 
or admissions of counsel, all writings and other ex- 
hibits received in evidence, all motions and applica- 
tions made during the trial and the rulings thereon. 


4. The verdict of the Jury and Judgment en- 
tered thereon. 


5. Motion of Defendant The State Farm Mutual 
Automobile Insurance Company (a corporation) for 
Judgment Notwithstanding the Verdict and in the 
Alternative for a New Trial. 


6. Minute order denying motion of defendant 
The State Farm Mutual Automobile Insurance 
Company (a corporation) for Judgment Notwith- 
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standing the Verdict and in the Alternative for a 
New Trial. 


7. Memorandum Opinion of the trial court filed 
March 21, 1950. 


8. Instructions given by the Court. 


9. Instructions proposed by defendant The State 
Farm Mutual Automobile Insurance Company (a 
corporation) and refused by the Court. 


10. Reporter’s Transcript. 


11. Notice of Appeal to United States Court 
of Appeals for the Ninth Circuit. 


12. Designation of the Portions of the Record, 
Proceedings, and Evidence to be Contained in the 
Record on Appeal. 


13. All other records required by the provisions 
of Rule 75, Subdivision (g), of the Federal Rules 
of Civil Procedure. 


/s/ LEIGHTON M. BLEDSOE, 
DANA, BLEDSOE & SMITH, 
Attorneys for Defendant The State Farm Mutual 
Automobile Insurance Company. 


Receipt of Copy acknowledged. 
[Endorsed]: Filed March 24, 1950. 
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NOTICE OF DENTAL OF MOTION FOR JUDG- 
MENT NOTWITHSTANDING THE VER- 
DICT AND IN THE ALTERNATIVE FOR 
NEW TRIAL 


To the Defendant, The State Farm Mutual Auto- 
mobile Insurance Company, a corporation, and 
to Edwin A. Heafey, and Dana, Bledsoe & 
Smith, its attorneys: 


You and Each of You Will Please Take Notice 
that the above entitled court has denied defendant 
The State Farm Automobile Insurance Company’s, 
a corporation, motion for judgment notwithstanding 
the verdict and in the alternative for new trial. 


Dated: March 24, 1950. 


COOLEY, CROWLEY & 
GAITHER, 


By /s/ AUGUSTUS CASTRO, 
Attorneys for Plaintiff. 
Receipt of Copy acknowledged. 
[Endorsed]: Filed March 24, 1950. 
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In the Southern Division of the United States 
District Court for the Northern District of 
California 

No. 28769 


BERTHA LEE PORTER, as Special Administra- 
trix of the Estate of Charles E. Porter, de- 
ceased, 

Plame 
vs. 


THE STATE FARM MUTUAL AUTOMOBILE 
INSURANCE COMPANY, a_ corporation, 
WILBUR M. MEHLIN, FIRST DOH, SEC- 
OND DOE, THIRD DOE, 

Defendants. 

Before: Hon. Herbert W. Erskine, 

Judge. 


REPORTER’S TRANSCRIPT 
January 4, 5 and 6, 1950 
Appearances: 


For the Plaintiff: 


COOLEY, CROWLEY & GAITHER, by 
RICHARD A. BOYD, ESQ., and 
AUGUSTUS CASTRO, ESQ. 


For the Defendants: 


DANA, BLEDSOE & SMITH, by 
EDWIN A. HEAFEY, ESQ., and 
LEIGHTON M. BLEDSOE, ESQ. 
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(A jury was duly impaneled and sworn and 
the following proceedings were had.) 


January 4, 1950, 10:00 a.m. 


(Opening statement by Mr. Boyd on behalf 
of plaintiff.) 


(Opening statement by Mr. Heafey on behalf 
of defendants. ) 


Mr. Boyd: At this time, your Honor please, I 
would like to offer into evidence a photostatic copy 
of the insurance policy. A copy has been attached 
to the original answer and served on us. Like to 
offer, if the Court please, as plaintiff’s exhibit 1, 
being the certified copy of the insurance policy 
eovering this automobile. 

The Court: No objection to that, is there? 

Mr. Heafey: No, your Honor. 

The Clerk: Plaintiff’s exhibit 1 in evidence. 


(Whereupon certified copy of insurance 
policy was received in evidence and marked 
plaintiff’s exhibit 1.) 


PLAINTIFE’S EXHIBIT No. 1 


[ Plaintiff’s Exhibit No. 1 is identical to Exhibit 
A attached to the Complaint. See pages 30 to 53 
of this printed record. | 


[Endorsed]: Filed Jan. 4, 1949. 


Mr. Boyd: Now at this time, if your Honor 
please, there are certain pertinent parts of this 


76 State Farm Mutual Auto. Ins. Co. 


policy that I would like to read to the jury. 

This policy, ladies and gentlmen, was issued on 
August 22 of 1947 and ran for a period of six 
months up to February 22 of 1948, for a premium 
of $32.70, issued to the name of the insured, Wil- 
bur Mehlin, 210 North 29th Street, Lincoln, Ne- 
braska. Included in the policy under coverage A 
is the provision, ‘‘Defense, settlement, supplemen- 
tary payments: As respects such insurance as is 
afforded by the other terms of [2*] ‘‘this policy (a) 
under coverage A (1) the company shall 


1. Defend in his name and behalf any suit 
against the insured alleging such injury or de- 
struction and seeking damages on account thereof, 
even if such suit is groundless, false or fraudulent; 
but the company shall have the right to make such 
investigation, negotiation and settlement of any 
claim or suit as may be deemed expedient by the 
company ;’’ 

The policy also covers, in addition to the named 
insured, Wilbur Mehlin, under supplementary 
agreements : 


‘9. Definition of ‘insured’: The unqualified 
word ‘insured’ wherever used in coverage A and in 
other parts of this policy when applicable to cover- 
age A includes the names insured and, except where 
specifically stated to the contrary also includes 


‘‘(a) The spouse of the named insured re- 
siding in the same household as the named in- 
sured.’’ 


*Page numbering appearing at top of page of original 
Reporter’s Transcript. 
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‘“(b) <Any other person, but only while using 
the described automobile and any person or 
organization legally responsible for the use 
thereof, provided the actual use of the de- 
scribed automobile is with the permission of 
the named insured.”’ 


This policy also provides under condition 1: [3] 

‘Policy. Territory, purposes of use. This policy 
applies only to accidents which occur and to direct 
accidental losses to the automobile which are sus- 
tained during the policy period, while the automo- 
bile is within the United States of America, [38-a] 
its territories, possessions, Canada or Newfound- 
land, or is being transported between ports thereof, 
and is owned, maintained and used for the purposes 
stated as applicable thereto in the declarations.”’ 

Declaration 3 as to the purposes of use is as fol- 
lows: 

‘The automobile is to be used for pleasure and 
business which is defined as personal pleasure, 
family and business use, including loading and un- 
loading and including transportation of friends, 
neighbors, fellow employees to and from work and 
school children to and from school on a share ex- 
pense, accommodation or exchange hauling basis 
but does not include use in the business of trans- 
porting passengers for hire as a public or livery 
conveyance.”’ 

The limits of liability under this policy are pro- 
vided under coverage A: 
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‘‘The Company’s limit of liability under coverage 
A: 

‘1. (Liability) for all damages including 
damages for care and loss of services, arising 
out of bodily injury, sickness or disease, inelud- 
ing death at any time resulting therefrom, sus- 
tained by one person in any one accident shall 
not exceed $10,000 ;”’ 


Now, if your Honor please, at this time there are 
certain [4] admissions that have been made to the 
pleadings that I would like to read into evidence 
to simplify the proof that is required of the plain- 
tiff, if I may. : 

The Court: All right, proceed. 

Myr. Boyd: Counsel, in the original complaint in 
the first cause of action, paragraph la is admitted. 
That is, it is admitted by the answer filed by the 
defendants, ladies and gentlemen. 

“The defendant, the State Farm Mutual Auto- 
mobile Insurance Company (hereinafter referred 
to as ‘Company’), was and now is a corporation 
duly organized and existing according to the laws 
of the State of Illinois and authorized to conduct 
and were and still are conducting an automobile 
insurance business in the city of Berkeley, County 
of Alameda, State of California; 


‘““(d) That the amount in controversey 
herein, inclusive of costs and interests, exceeds 
the sum of $3000; 

‘“(e) That on the 12th day of July, 1948, the 
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Superior Court of the State of California in 
and for the County of Contra Costa duly made 
and entered its order appointing Bertha Lee 
Porter special administratrix of the estate of 
Charles E. Porter, deceased.”’ 


Paragraph 4; counsel, on page 3, lines 12 down 
to the first three words of line 18: [5] 

‘“That thereafter on or about the 19th day of 
December, 1947, plaintiff instituted an action 
against said Claggett to recover damages for the 
death of said Charles E. Porter and thereafter on 
the 29th day of September, 1948, judgment was 
rendered in said action in favor of the plaintiff and 
against said Claggett for the sum of $30,000 and 
costs of suit, which were taxed at the sum of 
eley4.. .” 

Paragraph 5 counsel, following: 

‘‘That said ‘Mehlin’ have performed all the terms 
and conditions upon their part to be performed 
under said standard service automobile policy.”’ 

Now, in the answer, counsel, page 7, lines 14 to 
18. This is the answer, ladies and gentlemen, of 
the defendant, the State Farm Mutual Insurance 
Company. 

‘‘Answering the following allegations of para- 
graph 3 of the second alleged cause of action of 
said complaint: 


‘***On the 17th day of February, 1948, Dana, 
Bledsoe & Smith, as attorneys for said ‘‘Com- 
pany’’ prepared an Answer to such complaint 
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on behalf of said defendant Claggett, in which 
it was admitted that Claggett was driving said 
Form with the permission of ‘‘Mehlin’’ and 
Paul C. Dana, of the firm of Dana, Bledsoe and 
Smith, verified such answer on behalf of said 
Claggett;’ [6] 


‘‘Defendant admits said allegations ;”’’ 

Mr. Heafey: I think, your Honor, that the rest 
of that allegation and the answer should be read 
because it is in connection with this and explains 
the admission, just reading an extract from the 
answer without reading the entire denial or admis- 
sion. 

The Court: I would suggest that you read the 
entire denial. 

Mr. Boyd: Read the entire 2 

The Court: That particular denial. 

Mr. Boyd: Then he goes on: 

‘Cand, in this connection,”’ 
following that? 

Mr. Heafey: Yes. 

Mr. Boyd: ‘‘and, in this connection, alleges that 
at the time said answer was prepared and filed 
neither defendant nor its attorneys, had any in- 
formation or knowledge concerning the circum- 
stances of the removal of the said Ford automobile 
from the State of Nebraska to the State of Cali- 
fornia,’’ 

That sufficient ? 

Mr. Heafey: No. 
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Mr. Boyd: I think that is a matter of defense, 
if your Honor please. 

The Court: Yes, I think that is enough. [7] 

Mr. Boyd: Then, on page 6, counsel, of the com- 
plaint, lines 1 to 4. This is an allegation that was 
also admitted by the company, ladies and gentlemen. 

‘‘but thereafter said defendant ‘Company’ em- 
ployed the law firm of Dana, Bledsoe & Smith to 
defend said Claggett pursuant to the terms of 
said policy.”’ 

And then on page 7, counsel, lines 14 to 16; also 
admitted by the defendant insurance company: 

‘fand said defendant ‘Company’ has paid said 
Dana, Bledsoe & Smith in full for their services as 
attorneys for said Claggett under said policy;’’ 

At this time, if your Honor please, I would like 
to call Mr. Castro to the stand. 


AUGUSTUS CASTRO 
called as a witness on behalf of the plaintiff, sworn. 


The Clerk: Will you state your name to the 
Court, please? 
A. Augustus Castro. 


Direct Examination 
By Mr. Boyd: 


Q. What is your business or profession, sir? 

A. Iaman attorney at law, have been since 1936, 
admitted to all the courts in the State of California, 
including this Federal Court. 

Q. And with whom, with what firm were you 
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(Testimony of Augustus Castro.) 
associated in October of 1947, and at the present 
time? [8] 

A. With the law firm of Cooley, Crowley & 
Gaither. 

Q. Are you acquainted with the plaintiff in his 
action, Bertha Lee Porter? A. I am. 

Q@. And when did you first have contact with 
her, Mr. Castro? 

A. First met Mrs. Porter about the early part 
of November of 1947 when she came to our office 
concerning the death of her husband. 

Q. And following that contact, were any agree- 
ments reached, or did you represent her in this 
action ? A. Yes, we did. 

Q. And following your employment as attorney 
for Mrs. Porter, what was the first thing that you 
did in her behalf? 

A. On November 10, 1947, we wrote a letter to 
the State Farm Mutual Automobile Insurance Com- 
pany at 2054 University Avenue, Berkeley, Califor- 
nia, concerning the death of her husband on October 
31, 1947. 

Q. Will you just read that letter, please? 

A. This is a copy—— 

Mr. Heafey: Your Honor please, I would like 
to have counsel advise what is the purpose of his 
testimony. 

Mr. Boyd: Based on the second cause of action, 
your Honor please, waiver and estoppel. 

Mr. Heafey: Waiver and estoppel? 

Mr. Boyd: Defense they may have. [9] 
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(‘Testimony of Augustus Castro. ) 

The Court: Yes, I thought it was intended to 
prove, attempt to prove those allegations for estop- 
pel. 

The Witness: That may be the original, Mr. 
Boyd. All I have is an office copy of that letter. 

Mr. Boyd: JI don’t think there would be any 
question of reading it. 

The Witness: Dated November 10, 1947, ad- 
dressed to the State Farm. 

“‘In re: Charles Lee Porter, deceased. Accident 
October 31, 1947. 


‘‘Dear Mr. Myers: 

‘‘We write to advise you that this office repre- 
sents Mrs. Bertha Lee Porter, widow, and the two 
babies of Charles Lee Porter, who died November 
1, 1947, from injuries sustained on October 31, 1947, 
in Richmond, when he was run down by D. R. Clag- 
gett, the driver of the automobile insured by your 
company. 

‘‘Without the delay and expense of litigation, this 
may be a case for amicable adjustment, subject of 
course to the approval of Mrs. Porter, and the 
Court’s approval on behalf of the two infants. 

‘‘At your early convenience, we will be happy 
to discuss the matter, either with you personally or 
with any of your assistants. 

‘‘With best personal regards and thanking you 
for [10] your usual kind attention hereto, 

“Very truly yours, 
‘COOLEY, CROWLEY & 
GAITHER.”’ 
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(Testimony of Augustus Castro.) 

I believe the original was signed by Mr. Louis 
V. Crowley. 

Q. Did you receive a reply to that letter? 

A. Yes, we did. 

Q. Would you read the reply, please, and the 
date ? 

A. November 14, 1947, on the letterhead of the 
State Farm Insurance Company, the following was 
written : 

‘‘November 14, 1947, to Cooley, Crowley & 
Gaither, 333 Montgomery Street, San Francisco 4, 
California. Attention: Louis V. Crowley. 

‘‘Gentlemen: In re: Charles Lee Porter, de- 
ceased. Accident October 31, 1947. Miscellaneous 
File 347. 

‘‘We have yours of November 10, advising of a 
claim being made against a party by the name of 
D. R. Clagget whose automobile, on October 31 of 
this year collided with Charles Lee Porter resulting 
in his death. 

‘‘A careful check has been made of our records, 
but we are unable to find a policy issued to Mr. 
Claggett. However, if you have any other informa- 
tion kindly advise us accordingly so that we may 
again review our records. 

‘‘Yours very truly, 
“G. E. MYERS, 
‘‘Claims Manager.’’ [11] 


Q. Subsequent to that date did you have any 
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(Testimony of Augustus Castro.) 

conversations with any representatives or adjustors 
of the State Farm Mutual Automobile Insurance 
Company ? A. Yes. 

Q@. What was the date of the first conversation 
that you had with them? 

A. The first conversation occurred about De- 
cember 3, 1947, with a man by the name of John 
Dennis. 

Q. Where did that conversation take place? 

A. That was a telephone conversation in reply 
to a call from Mr. Dennis. 

@. And what was that conversation ? 

A. In that conversation Mr. Dennis stated that 
there was insurance on the automobile which had 
caused the death of Mr. Porter and that they had 
been in error in previously reporting to us that 
there was no insurance covering the automobile. 

Q. Did you have any subsequent conversations 
with any representative of the State Farm Mutual 
Insurance Company ? A. Yes, I did. 

@. What was the next conversation ? 

A. On December 31, 1947, a man by the name of 
Louie Gripenstraw gave me a ecard, claim adjustor, 
State Farm Mutual Automobile Insurance Com- 
pany, Bloomington, Illinois, phone Thornwall 
3-2100, 2054 University Avenue, Berkeley 4, Cali- 
fornia. 

Q. What was the conversation with Mr. Gripen- 
straw? [12] 

A Mr. Gripenstraw called to our office and told 
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(Testimony of Augustus Castro.) 

me that he was representing the State Farm and 
handed me his card. He told me that they had an 
insurance policy covering this automobile and that 
they were interested in seeing if the case could be 
settled. I told him we were likewise interested in 
settlement of the case. But before I would give 
him any figure I wanted to know what they would 
pay or what their policy limits were. He stated 
that he wasn’t permitted under the rules of the com- 
pany to give me the policy mits. I told him that 
we had information that indicated the policy limit 
was $10,000. He said he would tell me that the 
policy limits did not exceed that. And then I asked 
whether the policy limits were only $5,000. He said 
no, more than five. So I said that leaves the con- 
clusion that you have a policy covering this in the 
sum of $10,000. He says, ‘‘All I can say: it is no 
more or no less than that.’’ 

So then I said it looks to me like a case where 
you should pay the policy limits. As far as I can 
see there is no question but what the man was lable 
for striking Mr. Porter and we would like to see 
you pay the policy limits here and if you save any- 
thing on the policy limits you will be doing well. 

He says, ‘‘ Well, the company won’t do that.”? I 
said, ‘‘Why not?’’? He said, ‘‘We may have a de- 
fense to the case.’’ ‘‘Well, what is the defense? 
The only issues that are involved in the case are 
negligence and permission to use the automobile.’’ 
I said, ‘‘We know the negligence is clear; any 
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(Testimony of Augustus Castro.) 

question about the permission?’’ He said, ‘‘No, 
there isn’t.’? He says, ‘‘We are satisfied that Mrs. 
Mehlin had the permission to bring the automobile 
out here and that Mr. Claggett had her permission 
rommse it.’ 

And then he submitted me a figure of $7,500 on 
the $10,000 policy and I told him I would advise 
Mrs. Porter, who was at that time living in Hunt- 
ington Park, California, of the offer and on Janu- 
ary 5, 1948, I wrote to her concerning the offer. 

@. Was there any subsequent conversations with 
any representatives of the State Farm Mutual? 

A. After this meeting with Mr. Gripenstraw I 
had another telephone conversation with him in 
which I told him Mrs. Porter would not accept the 
sum of $7,500 but would again ask for the policy 
limits. And he said they had no authority to pay 
the policy limits in California, but would have to 
contact their office back at Bloomington, as the 
policy was issued there and then a board would 
pass on it as to what they would pay. 

He later called me and said—telephoned again 
and said they would not increase the offer over 
$7,500. Then we filed suit against Mr. and Mrs. 
Mehlin and against Mr. Claggett and had the sum- 
mons and complaints served on Mr. Claggett. Mrs. 
Mehlin at that time had returned to Lincoln, Ne- 
braska, and Mr. Mehlin was likewise, as far as we 
knew, in Lincoln, Nebraska. [14] 

After the service of the summons on Mr. Mehlin, 
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(Testimony of Augustus Castro.) 
we were again contacted by the State Farm people. 

Mr. Heafey: Did I understand you to say that 
he served a summons on Mr. Mehlin? 

The Witness: Mr. Claggett. 

The Court: You said ‘*Mehlin.”’ 

The Witness: I am sorry, your Honor. May I 
correct the record? The date of my second conver- 
sation, of my two conservations with Mr. Gripen- 
straw following his visit at my office, were on Janu- 
ary 13, 1948, and January 22, 1948. Then on Janu- 
ary 28, 1948, I was contacted by a Mr. Hunt, who 
stated that he was—by telephone—who stated that 
he was representing the State Farm Mutual Auto- 
mobile Insurance Company and that they were 
again interested in, before turning over the sum- 
mons and complaint, to have a settlement made, and 
they wanted to save the expense of turning it over 
to attorneys to defend. 

IT again told him that we had asked for the policy 
limits and that they had offered $7,500, that $7,500 
Was not acceptable. He said that as far as he was 
concerned in a case of this kind that they paid up 
to the sum of $8,500 where they had a policy limit 
of $10,000. In an exceptional case they would pay 
$9,000, but his authority at that time was limited 
to $7,500 and would I submit a proposal in the 
neighborhood of $9,000 to $8,500, and I told him 
I would contact Mrs. Porter by letter, and our 
conversations concluded there. [15] 

And I contacted Mrs. Porter by letter and after 
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talking to—receiving a reply from her, I again 
talked to Mv. Hunt. Mr. Hunt had called our office 
on or about the 5th day of February, 1948, and left 
his number as Thornwall 3-2100, and in response 
to that telephone message I called Mr. Hunt and 
Mr.—I had told Mr. Hunt that Mrs. Porter would 
accept the sum of $9,750. He rejected that offer 
stating again that they would not go over the sum 
of $8,500, unless an exceptional case, and in that 
event only go to $9,000, but he still would not offer 
$8,500 or $9,000 and I said, look, then, they better 
turn it over to their attorneys, because we would 
have the matter tried. 

Q. Did you have any subsequent conversations 
with any representatives of the State Farm Mutual 
Automobile Insurance Company concerning the rep- 
resentation of Mr. Claggett? 

A. I believe that within a day or two after that 
conversation on February 5, 1948, Mr. Hunt called 
me and stated their attorneys were Dana, Bledsoe 
& Smith, and that he was going to turn the file over 
to them and would I grant him an extension of 
time in which to appear for Mr. Claggett, and I 
said that I would and I believe there was a formal 
stipulation signed protecting their time within 
which to appear in the action. 

The Court: It is now 12 o’clock, gentlemen. We 
will now adjourn until 2 o’clock this afternoon. 
And during the adjournment, ladies and gentlemen, 
bear in mind the admonition I have [16] heretofore 
given you. 
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(Whereupon an adjournment was taken until 
2:00 p.m. this date.) [16-a] 


January 4, 1950, 2:00 P.M. 


AUGUSTUS CASTRO 


resumed the stand. 


Direction Examination 
(Continued ) 
By Mr. Boyd: 


Mr. Boyd: May I proceed, Your Honor? Mr. 
Castro. 

Q. Mr. Castro, following the granting of the 
extension of time in which to plead, did you have 
any communications or conversations with the firm 
of Dana, Bledsoe & Smith, the attorneys for the 
State Farm? 

A. They filed a formal answer in the action, 
which was the only communication I had until 
some time after that answer had been filed. 

Q. Was anything said in that answer as to the 
use of the automobile ? 

A. Yes, there was. Reading from a copy of 
their answer, which was served on us in our office, 
page 2, paragraph 3, line 8, they answered as fol- 
lows. ‘This was the answer which was sworn to by 
Mr. Dana, acting as attorney for Mr. Claggett, and 
he swore to it on the grounds that Mr. Claggett 
was absent from the county and he stated that the 
same is true of his knowledge, except those matters 
he states on information and belief. 
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In paragraph 3 of the answer he alleges, ‘‘An- 
swering the allegations of paragraph 3, defendant 
admits that South 47th Street and Access Highway 
were and are the intersecting public streets, in the 
City of Richmond, County of Contra Costa, [17] 
State of California, that the defendant, Wilbur M. 
Mehlin, was the owner of the therein described 
Ford automobile and that this answering defendant 
was driving said automobile with his consent and 
permission and with these exceptions, defendant 
denies each and every and all and generally and 
especially, the allegations of paragraph 3 of the 
complaint;’’ and in paragraph 3 of the complaint 
we had alleged that plaintiffs are informed and be- 
lieve and upon such information and belief allege 
that said defendant, Wilbur M. Mehlin and certain 
other people were the owners and entitled to the 
possession of the Ford automobile hereinafter men- 
tioned, and that he was, said defendant, Duane R. 
Claggett, was driving and operating said automobile 
with permission of said defendants and Mr. Dana’s 
answer to that paragraph admitted the permission. 

Mr. Heafey: May we have the date of that an- 
swer, please? 

The Witness: That answer is verified February 
17, 1948. 

Q. (By Mr. Boyd): Now, Mr. Castro, follow- 
ing the receipt of the answer that you have just 
referred to, what, if anything, was done with this 
lawsuit ? 
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A. There was no investigation made after the 
filing of that answer concerning the permissive use 
since the company representative, Mr. Gripinstraw, 
had informed me that there was proper permission 
and Mr. Dana stated in his answer under oath 
that there was permission. We relied on rep- 
resentation of Mr. Gripinstraw, and a sworn state- 
ment of Mr. Dana concerning [18] permissive use 
and made no investigation concerning it. 

Q. Was either Mr. Mehlin or his wife ever 
served with a copy of this summons and complaint? 

A. No, neither one was served; as long as Clag- 
gett had permission to use the vehicle, there would 
be nothing gained to bring in either Mr. or Mrs. 
Mehlin. 

Q. Now, Mr. Castro, did you have any further 
conversations with any of the representatives of 
Dana, Bledsoe & Smith, following the filing of the 
answer that you have referred to? 

A. Yes, we filed a memorandum to set the case 
for trial on February 25, 1948, and that was served 
on Mr. Dana’s office and after it was served, Mr. 
Dana, one of the members of his office—I have for- 
gotten who it was, I believe it was his secretary 
called me and said Mr. Dana would like to stipulate 
as to a trial date and that they thought the 6th 
of July, 1948, would be satisfactory, and it was 
learned that the 6th was a regular law and motion 
day because of the 4th of July holiday, so a formal 
stipulation was prepared by Dana, Bledsoe & Smith 
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in writing, setting the case for trial on the 12th day 
—on the 7th day of July, 1948, and that stipulation 
was dated March 12, 1948. 

Q. And who did Dana, Bledsoe & Smith appear 
for on that stipulation setting the case for trial? 

A. Duane R. Claggett. 

Q. Now, did you have any conversations with 
any members of the [19] firm following the stipula- 
tion for the day certain for trial? 

A. Yes, on two occasions between March 9 and 
the date of the trial, I would place the occasions 
about a week or ten days before July 7, 1948, Mr. 
Dana called me on the telephone concerning the 
case and he stated first that he wanted a continu- 
ance as he didn’t think he would be able to try it 
and second, that he thought it was a case which he 
should settle and if we would consent to the con- 
tinuance he thought he could work out a settlement 
with the company, and that was about a week to 
ten days before the trial of July 7, and I believe 
three or four days before that trial he again called 
and requested a continuance and I refused the 
continuance and he again made the statement con- 
cerning the settlement of the case if he could get a 
continuance. 

Then, the Friday or Saturday before the trial, 
which was about the 2nd or Ist or 2nd of July, 
Mr. Bledsoe called and stated he was going to take 
over the file and handle the trial as Mr. Dana 
couldn’t try it and then on the morning, or some 
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time during the day of July 6, the day before the 
ease was set for trial, Mr. Bledsoe advised me he 
was going to have to move for a continuance on the 
erounds he would not be able to bring Mr. Clag- 
gett out from Minnesota, or one of the mid-western 
states, for the trial on July 7. 

And on the morning of July 7 we appeared at 
Martinez and Mr. Bledsoe was there and Mrs. 
Porter was there and Mr. Bledsoe [20] at that time 
filed a formal motion for a continuance and the 
court granted the continuance upon the condition 
that the defendant, and upon the stipulation by 
Mr. Bledsoe, that they would pay the expenses of 
the transportation of Mrs. Porter from her home 
at Huntington Park to Martinez, the court expenses 
such as the bringing in of the jury that morning, 
the mileage, and two or three witnesses, I believe, 
which we had subpoenaed for trial to be there that 
morning, and Mr. Bledsoe stated to his Honor, I 
believe it was Judge Patterson, that he would see 
that those costs were paid on behalf of the defend- 
ant Claggett, and the continuance was granted to 
the 14th of July, 1948. 

After we had left the Judge’s chambers, Mr. 
Bledsoe stated to me that he had reviewed the file 
and there couldn’t be any settlement of it because 
he had found out there was a question of permissive 
use involved and the company had not secured any 
reservation of rights up to that time and he didn’t 
know what he could do about it because it looked 
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too Jate for him to obtain a reservation of rights, 
but going to get one when Mr. Claggett appeared 
for the trial on the 14th of July. 

And that is the last conversation that I had with 
him up to the time of trial on the 14th of July. 

Q. Was any formal answer filed subsequent to 
February 17 of 1948? 

A. Yes, on the morning of July 17. Mr. Bled- 
soe 

Q. July 17? 

A. I mean July 7. Mr. Bledsoe also made a 
motion to file an [21] amended answer. And in 
that amended answer he eliminated the allegation 
of his earlier answer where he had admitted that 
Mr. Mehlin had consented to the use of the auto- 
mobile by Claggett and merely admitted that the 
automobile was being driven with the permission 
of Mrs. Claggett and—— 

Os Whrs. 

A. Mrs. Mehlin, and he did it on page 1 of his 
amendment to answer of Duane R. Claggett as fol- 
lows. Reading from line 29: 

“That the defendant Wilbur M. Mehlin was the 
owner of the therein-described Ford automobile and 
that this answering defendant was driving said 
automobile with the consent and permission of Mrs. 
Wilbur M. Mehlin and that these exceptions and 
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denies each and every and all and single, generally 
and specifically the allegations of paragraph 3.” 

Mr. Bledsoe swore to that answer on behalf of 
Mr. Claggett on July 6, 1948, before a notary 
public named Marie H. Stanley, in and for the 
City and County of San Francisco. 

@. Was the case tried on July 14? 

A. The case was tried before Judge Patterson 
on July 14. 

Q. Who represented Duane R. Claggett in the 
trial of the action filed by Bertha Lee Porter against 
the driver of the automobile, Duane R. Claggett? 

A. Mr. Leighton Bledsoe. 

Q. Of the firm of Dana, Bledsoe & Smith? [22 

A. Yes. 

@. Following the trial of that action were there 
any subsequent motions made? 

A. There were formal findings and conclusions 
of law requested by the defendant Duane R. Clag- 
gett through Mr. Bledsoe and when we proposed 
certain findings he resisted them and proposed 
findings of fact and the court, I believe, set the mat- 
ter down for hearing, and Mr. Bledsoe appeared on 
the hearing, and I appeared for Mrs. Porter and 
the court settled the findings of fact. 

Q. Was there subsequent proceedings, settle- 
ment of findings of fact? 

A. After the findings of fact and the formal 
judgment was signed in September, Mr. Bledsoe 
filed a notice of intention to move for a new trial 
on behalf of the defendant Claggett and thereafter 


us. Bertha Lee Porter, etc. 97 


(Testimony of Augustus Castro.) 

that motion was set down for hearing before Judge 
Patterson and Mr. Bledsoe appeared for Claggett, 
I appeared for Mrs. Porter, and the motion argued 
and denied. 

Q@. What was the date of the denial of the mo- 
tion for a new trial? 

A. J believe approximately October 5. 

Q@. Has there been any payment of any kind 
of the judgment of $30,000 interest and costs that 
has been received by Mrs. Porter? 

A. No payment in any amount. [23] 

Q. Following the denial of the motion for new 
trial, did you receive any communications from the 
law firm of Dana, Bledsoe & Smith concerning the 
payment of the judgment? 

A. Yes, we did. I believe towards the end of 
October, 1948, Mr. Bledsoe wrote a letter to our 
firm to my attention. 

Q. Would you read that letter to the jury, 
please? 

A. On the letterhead of Dana, Bledsoe, & Smith, 
law offices, 440 Montgomery Street, San Francisco, 
October 25, 1948. 


‘“‘Cooley, Crowley & Gaither, 
**333 Montgomery Street, 
“San Francisco 


‘‘Attention: Mr. Castro 
‘‘Re: Porter vs. Claggett. 
‘“Gentlemen: 
‘‘So that you may be advised of our position with 
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reference to the above-entitled case, we wish to 
state that we have notified Claggett that no further 
proceedings will be taken by us as attorneys for 
the State Farm Mutual Insurance Company in the 
above-entitled action. We have notified him as of 
today and on previous occasions, that the State 
Farm Insurance Company does not recognize any 
liability to him under its policy issued to Wilbur 
Mehlin. We have also told him that the insurance 
company will not pay any judgment on the above- 
entitled case, but will stand on its position that 
there was and is no coverage for Claggett on ac- 
count of the accident involved. [24] We have noti- 
fied Claggett that he can secure other counsel if 
he so desires for the purpose of taking an appeal. 
We doubt that he will do this because we gave him 
similar information and advice in August of this 
year and got no response from him. 
‘*Very truly yours, 
“DANA, BLEDSOE & SMITH, 
“By LEIGHTON M. BLEDSOE.” 


@. Was any appeal taken from that judge? 
A. Not to my knowledge. 
Mr. Boyd: You may cross-examine. 


Cross-Examination 
By Mr. Heafey: 


Q. Mr. Castro, you mentioned the fact that some 
time in July, I believe it was the early part of July 
or around July 7, that a motion was made for a 
continuance in this case? A. Yes. 
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Q. Was that on July 7? 

A. I believe it was the morning of July 7. 

Q. And at that time was a motion made for con- 
tinuance of the trial date? Jey WES, 

Q. And also a motion to file an amended answer ? 

A. Yes. 

Q. Now, in support of that motion to file an 
amended answer, [25] was an affidavit filed ? 

Yes, 

And whose affidavit was that? 

I believe it was Paul C. Dana. 

Have you a copy of that affidavit? 

Yes. 

That was the affidavit containing the facts 
which supported the motion for leave to amend the 
answer, did it not? 

A. It contained a statement by Mr. Dana which 
attempted to justify the amendment. 

Q. Yes. Now, will you kindly read the affidavit 
to the jury, please, that was filed at that time? 

Mr. Boyd: Your Honor please, that is objected 
to as a self-serving declaration by the representa- 
tives of the State Farm Mutual Insurance Com- 
pany as to why they wanted to make any amend- 
ment to the—the fact that the amendment was made, 
I think, is the ultimate fact that is admissible. 

The Court: It may have some bearing on this 
question of estoppel. 

Mr. Heafey: Yes, your Honor. 

The Court: I will allow it. It will come in, 
anyway. 


O>OoPOo> 
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Mr. Boyd: Very well, your Honor. 

The Witness: I think we should have the right 
to cross-examine, your Honor. We are deprived of 
eross-examination if the affidavit is put into evi- 
dence. [26] 

The Court: This is the affidavit in support of a 
motion to amend the answer? 

Mr. Heafey: That is right. 

Mr. Boyd: Yes, your Honor, made by an at- 
torney who is not present in court and merely a 
self-serving declaration as to their reasons as to 
why they asked permission from the Court to amend 
the answer originally filed. The fact is that the 
answer was amended as set out in the plaintiff’s 
testimony, but the idea is we are deprived of a 
right of cross-examination and the affidavit itself 
as set forth in the answer is entirely self-serving 
and I don’t feel it should be read in the evidence 
as we know nothing about the contents thereof. 

The Court: Mr. Dana is available? 

Mr. Heafey: No, your Honor, Mr. Dana is out 
of town, ill; advised by his doctor to go away and 
stay away until the Ist of February. But they 
brought out the fact that this motion was made. 
The motion was granted, read the amended answer, 
the amended allegations in the answer, and I think 
we are entitled to show by the affidavit the basis 
for that. 

The Court: I will allow it to be read. I feel 
the claim of estoppel here may be relevant. 
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Myr. Heafey: Very well, your Honor. 

Q. If you haven’t that, Mr. Castro, I will show 
you what purports to be a copy and maybe you can 
identify it. 

A. I am pretty sure it is in the file. Let me 
check here. [27] Entitled: ‘‘State of California, 
City and County of San Francisco. Paul C. Dana, 
being duly sworn, deposes and says: 

“That he is an attorney licensed to practice in 
the states of California’’ 

Mr. Heafey: ‘‘In the courts.”’ 

A. ‘In the courts of the State of California; 
that he is a member of the firm of Dana, Bledsoe 
& Smith, attorneys for defendant Duane R. Clag- 
gett in the above-entitled action; that he is the 
attorney to whom this case was assigned for han- 
dling; that he prepared and verified the answer of 
Duane R. Claggett in February, 1948; that at said 
time the file on said action then in affiant’s posses- 
sion indicated that the automobile driven by said 
defendant at the time of the accident was owned by 
Wilbur Marvin Mehlin and that it was being driven 
by defendant Claggett with the consent of Mehlin’s 
wife at the time of the accident; that the cireum- 
stances of how the wife had possession, or of how 
she was empowered to give permission for the use 
of said automobile were not then revealed in affi- 
ant’s file; that affiant prepared the answer upon in- 
formation contained in the file and for that reason 
admitted that the automobile was being driven with 
the consent of the defendant Wilbur M. Mehlin; 
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that affiant had not [28] consulted defendant Clag- 
gett before preparing and signing said answer; 
that affant is Informed and believes and upon such 
information and belief alleges that defendant Clag- 
gett can only say that he was driving the car with 
the permission of Mrs. Mehlin; that shortly after 
April 19, 1948, affiant received a letter from at- 
torneys Ginsburg & Ginsburg of Lincoln, Nebraska, 
advising affiant that they were attorneys for de- 
fendant Wilbur Mehlin and setting forth the fol- 
lowing information :”’ 

Excuse me. If your Honor please, at this time 
the affidavit goes on to quote a letter from attorneys 
purportedly representing the Mehlins in Lincoln, 
Nebraska, as to certain information that they are 
assumed to have had that they communicated to 
Myr. Dana, who has made this affidavit and contains 
that letter. It seems to me 

Mr. Heafey: Which is the first information, 
your Honor, that anyone had concerning the case. 

The Court: Statements made in the letter about 
facts are hearsay and shouldn’t be binding on the 
plaintiff. 

Mr. Heafey: No. 

The Court: Maybe it should be stipulated that 
there was a letter of that character that came in 
at that time, disclosed the fact, if it were a fact, 
that 

Mr. Heafey: Mrs. Mehlin. [29] 

The Court: Mrs. Mehlin was the only one 
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who authorized the use of the car. Can’t you make 
a statement from that affidavit to the effect that it 
proceeds to state that he received a letter which 
gave him notice that they claimed the facts to be 
otherwise, and the answer, the original answer 

Mr. Heafey: Yes. 

Mr. Boyd: We will stipulate to that, but the 
contents of the letter itself is what we object to. 

Mr. Heafey: We will stipulate to that, too, your 
Honor. 

The Witness: Would it be proper, your Honor, 
at this time to ask for a stipulation as to what 
investigation the State Farm had made up to the 
time the answer was filed concerning permissive 
use # 

Mr. Heafey: That is a matter of cross-examina- 
tion. We are putting on our case. 

The Court: I think so; the presumption is 

The Witness: That is one of the problems which 
we would cross-examine Mr. Dana about. We are 
not going to have that opportunity. 

The Court: Well, you have a sense of presump- 
tion that they made an investigation. 

My. Heafey: And the rest of the affidavit is 
admissible, your Honor? 

The Witness: Reading from lines 24: 

‘That affiant is Informed and believes and upon 
such information and belief alleges the fact to be 
that no service of process has been made in this 
ease upon defendant Wilbur M. Mehlin nor upon 
his wife; 
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“That following receipt of the foregoing letter 
affiant caused an investigation to be made into the 
legal aspects of the alleged permissive use of the 
automobile in question; that the law of Nebraska 
will be involved; that one of affiant’s associates 
has examined the law of California and reported 
thereon to affiant, but the law of Nebraska has not 
vet been ascertained by affiant; that it may become 
important to the other defendants named in this 
case and not yet served as to whether defendant 
Claggett had permission of defendant Wilbur M. 
Mehlin to use the automobile at the time and place 
of the accident; that affiant expects to be asked to 
represent the defendant Wilbur M. Mehlin in this 
action when or if said defendant is served with 
process therein; 

“That affiant now believes that the admission 
made in the answer of defendant Claggett to the 
effect that said Claggett was driving the automobile 
with the consent and permission of defendant Wil- 
bur M. Mehlin is untrue, incorrect, and in error; 
that defendant Claggett can only admit that he 
was driving said automobile with the permission 
and consent of [31] Mis. Mehlin; that the ends of 
justice and the interests of truth require that said 
answer be amended for the purpose of changing the 
admission made by the defendant Claggett to the 
limited effect that said automobile involved in the 
accident was owned by Wilbur M. Mehlin and was 
being driven at the time of the accident in question 
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by defendant Duane R. Claggett with the consent 
and permission of Mrs. Wilbur M. Mehlin. 
‘‘Wherefore, affiant prays for leave to amend the 
answer of defendant Claggett as herein indicated. 
757 PAUL C, DANA 


‘Subscribed and sworn to before me this 6th day 
of July, 1948. 
‘‘TSeal ] MARIE H. STANLEY, 
‘“‘Notary Public in and for the City and County of 
San Francisco, State of California.’’ 


Q. Is that the 6th day or 2nd day? 
A. 6th written here. 

Mr. Heafey: That is all. 

Mr. Boyd: No further questions. 


(Witness excused.) 


Mr. Boyd: At this time, your Honor please, I 
would like to read one additional paragraph of the 
insurance policy into evidence: 

‘Supplementary agreements—2. As_ respects 
such insurance as is afforded by the other terms of 
this policy the company shall pay all premiums on 
bonds to release attachments for an amount not in 
excess of the applicable limit of lability of this 
policy, or premiums on appeal bonds required in 
any such defended suit, but without any obligation 
to apply for or furnish such bonds, all costs taxed 
against the insured in any such suit, all expenses 
incurred by the company, all interest accruing after 
entry of judgment until the company has paid, 
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judgment as does not exceed the limit of the com- 
pany’s liability thereon, and expenses incurred by 
the insured, in the event of bodily injury, for such 
immediate medical and surgical relief to others as 
shall be imperative at the time of accident;”’ 

If your Honor please, at this time the plaintiff 
rests. ; 

Mr. Heafey: We have a motion we want to 
make at this time, your Honor. This motion is 
liable to take some time to argue. I am sure of 
that, so that maybe your Honor would want the 
jury to come back tomorrow morning. 

The Court: Ladies and gentlemen, you will be 
excused for the remainder of the afternoon. You 
will return here again at 10 o’clock tomorrow morn- 
ing and during the time that you are away, please 
bear in mind the admonition I have heretofore 
given you. You are to leave now. 


(Jury excused.) [33] 


The Court: Proceed. 

Mr. Bledsoe: At this time the defendant moves 
for a judgment of dismissal on the following 
erounds: One, that there has been no evidence that 
the operator of the automobile, Claggett was op- 
erating it with the permission, either express or 
implied, of the named insured, Wilbur Mehlni; that 
the evidence does not show any knowledge of the 
defendant or any of its authorized agents of any 
facts which would warrant a finding of a waiver or 
of an estoppal; that there is no evidence of any 
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Waiver on the part of the insurance company or 
of any of its authorized agents with reference to 
the lack of coverage in the case; that there is no 
evidence that the plaintiff in this action, or plain- 
tiffs in this action, have been prejudiced or their 
positions prejudiced with reference to any rep- 
resentations or statements or acts of the insurance 
company or of any of its agents; that there is no 
evidence of any estoppal against the insurance com- 
pany; that there is no evidence of any authority 
on behalf of any of the persons speaking on behalf 
of the insurance company to waive any provisions 
of the policy or to bind the company with reference 
to their statements. And there is no evidence that 
the policy extends coverage to the person against 
whom the judgment was obtained, namely, Duane 
R. Claggett, and that as a matter of law the cov- 
erage of the insurance policy cannot be extended 
to make it cover something that it does not cover 
by any acts or conduct which would amount [34] 
to a waiver or an estoppal. 


(Thereupon argument was made by Mr. 
Bledsoe on the motion for a judgment of dis- 
missal.) 


(Argument by Mr. Castro on behalf of the 
plaintiff. ) 

(Whereupon the Court made the following 
ruling :) 


The Court: I am not familiar enough with these 
authorities that you have cited. I would like to 
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and tomorrow morning and then advise you of my 
ruling on the second count, but I think I will have 
to deny the motion as to the first count at this 
time. 

Suppose you gentlemen get here about ten min- 
utes of ten so that I can just tell you what the 
ruling is without telling it in front of the jury. 

Mr. Heafey: Yes, your Honor. 

The Court: Recess until 10 o’clock tomorrow 
morning. 


(Whereupon an adjournment was taken 
until 10:00 o’clock a.m., Thursday, January 5, 
1950.) [385] 


Thursday, January 5, 1950, 9:30 A.M. 


The Clerk: Porter vs. State Farm Mutual Auto- 
mobile Insurance Company and others, on trial. 

The Court: Gentlemen, I have decided at the 
present time to deny the motion as to both counts 
of the complaint. J am somewhat in a quandary 
as to the second count. 

Looking over that note, 81 ALR, seemed to me 
that disposition of the Court was to find a waiver 
or an estoppel in the event that the insurance com- 
pany at the time of taking over the defense of the 
action didn’t notify the insured, whoever they were 
defending, that they were doing it with the reserva- 
tion. I prefer not to grant the motion at the present 
time, although I am not entirely satisfied in view 
of the provisions in the policy itself. 
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I would suggest we proceed with the trial of the 
case. 
(Whereupon there followed further argu- 
ment by counsel for the plaintiff and counsel 
for the defendants. ) 


Mr. Heafey: There is another matter, your 
Honor, certain depositions in this case taken under 
stipulation, and I think we are going to offer these 
depositions in evidence and I think counsel wants 
to object to certain parts of them. 

Mr. Boyd: I don’t know whether the original 
is available, but there are several objections we 
have to them. ‘There are about five depositions. 

The Court: Tell me about them. 

Mr. Boyd: We start out, the first deposition is 
the deposition of a witness, G. Henry Crane, who 
is an employee of the First National Bank and who 
testifies that there was a mortgage placed on this 
automobile and that there was a mortgage placed 
prior to the time that the insurance policy was writ- 
ten. Now, in the first place, your Honor will re- 
eall that counsel has withdrawn his defense that 
the automobile was mortgaged and that fact was 
not disclosed to the insurance company upon re- 
eeipt of the application that—following that the 
mortgage was shown, and in the second place, if we 
interpret the contract—if your Honor please, the 
mortgage applies only to condition B of the policy 
which has nothing to do at all with this action. 
Coverage A is the personal injury lability and the 
policy specifically provides that the mortgage only 
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applies to the property damage and collision por- 
tions of it. So we don’t feel that the testimony of 
this witness in its entirety as to the fact that there 
was a mortgage, a chattel mortgage on this auto- 
mobile, is material, and we think that we would 
like to make an objection that it is incompetent, 
irrelevant and immaterial in its entirety and it is 
also hearsay as far as the plaintiff is concerned and 
has no bearing and wouldn’t tend to prove or dis- 
prove any issues in this case. 

The Court: Isn’t there another defense based on 
the mortgage to the effect that having mortgaged 
the property they had [387] no right to take it out 
of the State of Nebraska? 

Mr. Heafey: That is our purpose, your Honor. 

Mr. Boyd: It seems to me that the answer to 
that is simply this: there is no indication, there is 
no evidence in any part of this deposition that the 
wife mortgaged the automobile at all. All they 
prove in these depositions is that the husband placed 
a mortgage on the automobile and if we may go a 
little further on that same subject to the thoughts 
we have on the—— 

The Court: Isn’t the best evidence the chattel 
mortgage itself? 

Mr. Boyd: I would think so. 

My. Castro: Also the criminal proceeding, which 
is referred to, dismissed for insufficiency of the 
evidence, and I don’t see how a dismissal can be 
used in this case. If she had pled guilty to violat- 
ing a law, it might be a different proposition. 
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Mr. Boyd: We go further and we have the 
depositions of a deputy county attorney, Herbert A. 
Ronin, who testifies—— 

Mr. Heafey: I don’t think we will offer that 
in evidence. That merely shows that a complaint 
was sworn out and that she was arrested as a re- 
sult of that complaint. We are not going to offer 
that in evidence, your Honor, but we do feel this 
testimony with reference to the fact that the car 
Was mortgaged is admissible on the theory that he 
would not have [38] granted permission for her to 
take the car out of the state of Nebraska, knowing 
it was a crime to take it out, being mortgaged. May 
be a party to that crime. 

Mr. Boyd: If that is withdrawn, may we go 
further so your Honor will have the entire picture? 
I know your Honor hasn’t had the chance to see the 
depositions. In Mr. Ronin’s deposition there are 
various telegrams that are introduced as exhibits 
showing that—— 

The Court: Who is Ronin? 

Mr. Boyd: Deputy county attorney. Showing 
that the sheriff in Lincoln had wired the sheriff in 
San Jose and so forth to pick up the wife and bring 
her back. I take it those will not be offered? 

Mr. Heafey: Those are all in the body of the 
deposition of Ronin. 

Mr. Boyd: We can go further and we have the 
testimony of Leland M. Towle, who is the clerk of 
the Municipal Court and who testifies as to the 
issuance of the complaint against the wife, which 
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is also attached as a—alleging against Carol Doris 
Mehlin the crime of removal of mortgaged property 
from the state. And in the testimony itself it is 
shown, and by these exhibits, that that charge was 
dismissed for insufficiency of evidence. 

So, insofar as the criminal proceeding in its 
entirety, whether it be the testimony of the deputy 
district attorney or [89] the clerk of the court or 
of the orders and the exhibits and the warrants, 
and so forth, we don’t feel that it would be ad- 
missible under any circumstance because it was dis- 
missed and it was only a charge. 

Now, we feel that if any of this evidence is read 
to the jury they may think that there is something 
that was done, that was wrong, when as a matter 
of fact the entire matter was in effect dismissed 
by the deputy district attorney because of insuffi- 
ciency of the evidence. And if we understand the 
tules under any theory, a charge, unless there is a 
conviction, cannot be held against the—certainly 
the plaintiff in this action, a stranger to the entire 
proceeding. 

Mr. Heafey: We are not trying to prove a 
charge. Your Honor, we merely offer in evidence 
the deposition of the assured, My. Mehlin, and his 
wife, Mas. Mehlin, and also of the banker, Mr. 
Crane. The testimony of the banker, Mr. Crane, 
is to the effect that there was a mortgage on this 
Ford automobile and the mortgage was in full force 
and effect on the 14th day of October, 1947, when 
the automobile was taken out of the state. That 
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is our sole purpose in showing that. With refer- 
ence to the testimony of the county attorney and the 
clerk, we will not offer those in evidence. Mrs. 
Mehlin has testified 

The Court: You are not offering in evidence 
the complaint against Mrs. Mehlin and the dismissal 
at all? [40] 

Mr. Heafey: No, your Honor, because in her 
deposition she mentions the fact that she was ar- 
rested in California for removing property and 
brought back. We want that in, of course, and 
that is sufficient to cover the matter. 

Mr. Boyd: Now, if I understand correctly, coun- 
sel, we are down now to the deposition of Mr. Mehlin 
and Mrs. Mehlin, is that correct? 

Mr. Heafey: That is right. 

The Court: Only if he wants to offer the depo- 
sition of the bank to show about this mortgage. 

Mr. Heafey: Yes, Crane. 

Mr. Boyd: We feel that mortgage is entirely 
foreign to the issues in this case because first of 
all, if your Honor please, M1. Mehlin himself doesn’t 
testify that he forbade his wife to take the car out 
of the state and all of this mortgage business is 

The Court: Presumption, I suppose he has 
obeyed the law. 

Mr. Boyd: But all this mortgage, as we see it, 
your Honor, the bank may have a right of action, 
of criminal action or something against anyone 
taking mortgaged property out of the state, but all 
this mortgage and all this testimony is related to 
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a husband. In other words, the bank is making no 
complaint. The husband wanted to find his wife for 
him, and apparently the only way he could find 
her was to have the sheriff look for her and the 
only way the sheriff could look for her was to have 
some [41] kind of charge made out, so put it on 
this mortgage proposition. We think the entire 
thing is entirely immaterial, prejudicial to our 
interests. 

Mr. Heafey: There is an inference by reason 
of the fact she had, the wife, she had permission 
to take it out of the state. This certainly counter- 
acts this inference. The fact that the car was 
mortgaged and should not have been taken out of 
the state without consent of the mortgagor. 

Mr. Bledsoe: It also goes to the question that 
they claim the insurance company should have in- 
vestigated further with reference to the car being 
used in California and I think the insurance com- 
pany would be entitled to assume that the law was 
obeyed and nothing was wrong in view of the fact 
that the company knew that there was a mortgage 
with such restrictions on it. 

Mi. Castro: May I point out, on the mortgage 
itself, that the vehicle can’t be brought out of 
state without the permission of the mortgagor. My 
recollection of the deposition is that there is no 
testimony by the mortgagor any place that the per- 
mission to bring the vehicle out of the state was 
not given. 

Mr. Heafey: States in the deposition: ‘‘Did 
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you on or before that time give permission to take 
the car to California ?’’ 

Mr. Boyd: That is in Mehlin? 

Mr. Heafey: That is in the bank. 

Mr. Castro: That is in the mortgage, and the 
mortgage [42] provision relates to the consent of 
the mortgagor and the permission of the mortgagor 
and I think that is entirely lacking in all of those 
depositions. 

The Court: In other words, the law in Nebraska 
is to the effect that property which is subject to 
a chattel mortgage cannot be taken out of the state, 
probably a misdemeanor to take it out of the state 
unless you do so with the permission of the mort- 
gagor. 

Mr. Heafey: That is correct, your Honor. 

The Court: No evidence here that the mort- 
gagor hadn’t given that permission. 

Mr. Boyd: That is correct. 

The Court: Well, it would seem that there 
wouldn’t be foundation for it if there is no evidence 
permission hadn’t been given by the mortgagor. 

Mr. Castro: It seems to me that the burden of 
proof is on the plaintiff in that respect to establish 
permission and show that it was rightfully taken 
from the state. We don’t have to show that it 
wasn’t. The burden of proof, all the elements them- 
selves under the policy, and the granting and per- 
mission to use the automobile is on the plaintiff. 

The Court: Well, I haven’t seen, of course, the 
law, the provisions of the law in Nebraska to which 
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you refer. J will allow the evidence of that banker 
in and then later on, perhaps, strike it out and 
instruct the jury that that law did not prevent [43] 
her from taking the automobile out of the state 
of Nebraska. 

Mr. Boyd: I don’t think there is any mention 
and we have carefully gone over the deposition and 
counsel has just looked through it, and the only 
evidence is that Mehlin, the husband, took a mort- 
gage which the insurance company knew about as 
shown by their withdrawal of that defense. 

My. Heafey: No question about that. 

Mr. Boyd: I reallv feel that wouldn’t be intro- 
duced had it not been for that additional defense, 
but it is in the depositions we feel there might be 
some inference the jury might draw from the fact 
that there was a mortgage, that she was guilty of 
a crime, or something of that kind. If there is 
any evidence, of course, introduced, why the dis- 
missal of the complaint for insufficiency of the 
evidence is of course the answer. 

My. Bledsoe: Xv. Boyd, if it wasn't dismissed 
for insufficiency of the evidence, I think the prose- 
cuting attorney dismissed, said he didn’t have 
enough evidence, wasn’t any evidence which in 

Mr. Heafev: Through a reconcilement. 

Myr. Boyd: January 9, 1948, dismissed by the 
county attorney for insufficient evidence, so that 


the—— 
Mr. Heafey: On the motion of the county at- 
torney. That doesn’t show any trial of the action. 
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Mr. Castro: Who usually makes the motion, 
counsel? [44] 

The Court: Of course, that hasn’t anything to 
do with the testimony of the banker that there was 
a chattel mortgage. 

Mr. Boyd: No, it would not. 

The Court: Not asking to put all that record in? 

Mr. Boyd: As a matter of fact, if your Honor 
please, Mehlin himself in his testimony testifies 
that there was a chattel mortgage on the car at the 
time that it was, that the policy was issued. 

The Court: Well, what difference would it 
make? 

Mr. Boyd: The banker can confirm that. 

Mr. Heafey: Any objection to the deposition of 
Mrs. Mehlin? 

Mr. Boyd: Yes, I have one or two. In Myr. 
Mehlin’s deposition on page 20, beginning on line 
9, counsel, and continuing until page 22, line 10, 
we go over the fact that Mr. Mehlin himself went 
to see the county attorney about the swearing out 
of the warrant and all of that same evidence that 
counsel has already withdrawn and so far as the 
deputy district attorney and the exhibits and so 
forth. 

My. Heafey: It goes farther than that, counsel. 
It might be well to read these questions and answers. 
You haven’t got a copy of the deposition? This 
refers to whether or not he has given consent for 
taking the car. Starts at line 9 and goes down 
to the bottom. 
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Mr. Boyd: Next two pages, goes to the county 
attorney’s [45] filing of the warrant and complaint 
and so forth. | 

Mr. Heafey: Our theory is that it certainly 
shows that he couldn’t have acquiesed or taken the 
car out of the state. : 

The Court: I think it is admissable on that. 

Mr. Boyd: JI have one or two others. On page 
27, counsel, lines 1 to 3, just one question here. 
This seems like a comparatively small matter, your 
Honor, but don’t like to get all the dirt. 

““. When did you first contact the firm of 
Ginsburg & Ginsburg? 

‘‘A. I applied for a divorce through Mr. Gins- 
burg.’’ 

We want to make an objection on that, that an- 
swer is not responsive to the question and not a 
technical objection, but we don’t see all of this 
divorce and all of this crime, and so forth, should 
be brought in, might affect our clients’ interests. 

Mr. Heafey: In that connection you recall that 
there is a letter from Ginsburg to Dana’s office 
stating that he was representing them in the divorce 
action and that was the first notice that Dana’s 
office had on the matter, and we are going to offer 
that in evidence, and this merely confirms it. 

The Court: The answer is not responsive. Asked 
when he first saw Ginsburg and then when ‘‘I 
applied for a divorce .. .’’ but it isn’t a respon- 
sive answer. 

Mr. Heafey: That isn’t your Honor, but the 
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next question was: ‘‘When was this?’’ And the 
answer was: ‘‘About December of [46] 747.” 

The Court: You can read it so that it reads: 
“‘When did you first contact Ginsburg?’’ The an- 
swer would be: ‘‘About December, 1947.”’ 

Mr. Heafey: That is all right. 

Mr. Boyd: Very satisfactory. Now, on page 29, 
counsel, line 25 until 30, We have additional testi- 
mony, your Honor, about the wife being returned 
by the sheriff, and so forth, and I understand your 
Honor’s ruling you feel that is admissible under 
the theory of permission ? 

The Court: That is right. In other words, an 
inference must be drawn from that that he didn’t 
give his wife permission to take his car. The jury 
has a right to draw that inference. 

Mr. Castro: Even where the criminal charge was 
dismissed, your Honor? 

The Court: I would think so. 

Mr. Castro: I think the record should show the 
criminal charge was dismissed for insufficiency of 
the evidence. 

Mr. Heafey: Going to put that in, we have to 
put all the documents about the issuing of a com- 
plaint and the date, and so forth. 

Mr. Boyd: If we do have this read into the 
record that the lady was charged with a crime, 
certainly it would be permitted to show that it was 
dismissed by insufficiency of the evidence. Other- 
wise, the jury might draw the conclusion that [47] 
she was guilty and convicted of the crime. 
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The Court: I think that there ought to be some 
evidence to that effect, either by stipulation or 
statement. 

Mr. Heafey: We will stipulate to it Judge. 

The Court: Because I think the full facts ought 
to be in, whether they may have been reconciled so 
he didn’t prosecute the charge, and so forth, ought 
to be brought to the attention of the jury that the 
charge was dismissed on the ground of lack of 
insufficiency of the evidence. 

Mr. Boyd: It may be stipulated, counsel, that 
the charge was dismissed for insufficiency of the 
evidence? 

Mr. Heafey: That is right, on January 9, 1948. 

Mr. Boyd: I believe that is all the objections 
we have, your Honor. 

The Court: Yes, there is a statement in there 
by Ronin, who was a district attorney, sending for 
his wife and bringing her back. 

Mr. Bledsoe: I just wanted to establish that was 
done before the accident happened. 

Mr. Heafey: The 16th of October. 

The Court: All right, Mr. Linehan, bring the 
ay 1M 

(The following proceedings were had in the 
presence of the jury.) 

The Court: Will you stipulate that the jury is 
here? 

Mr. Boyd: Yes, your Honor. [48] 

Mr. Heafey: Yes, your Honor. 

At this time, if the Court please, the defendant 
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offers in evidence and asks permission to read to 
the jury the deposition of G. Henry Crane, which 
was taken by stipulation on the 20th day of Decem- 
ber, 1949, at the offices of Davis, Stubbs & Healey, 
1521 Sharp Building, Lincoln, Lancaster County, 
Nebraska, on behalf of the defendant, the State 
Farm Mutual Automobile Insurance Company. 

The Court: Do you want to read al} of it, or 
want to have somebody read the questions and 
somebody read the answers? 

Mr. Heafey: What is your practice? 

The Court: I think it would be better for the 
jury if we followed that. 

Mr. Heafey: I can read the questions and Mr. 
Bledsoe the answers. 

The Court: Yes. 

Mr. Heafey: And at the time these depositions 
were taken, there were present on behalf of the 
plaintiff in this action, Mis. Porter, Mr. Robert 
C. Guenzel, of Pansing & Guenzel, attorneys-at-law, 
414 Federal Securities Building, Lincoln, Nebraska, 
and Mr. Daniel Stubbs, of Davis, Stubbs & Healey, 
attorneys-at-law, 1521 Sharp Building, Lincoln, Ne- 
braska, appearing on behalf of the State Farm 
Mutual Automobile Insurance Company. 

The Court: I think, My. Heafey, since there are 
only two [49] copies of that and the other side 
will want to follow one copy, you’d better go ahead 
and read it all yourself. 

Mr. Heafey: Shall I sit on the witness stand ? 

The Court: Yes. 
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Mr. Heafey: ‘‘Direct Examination by Mr. 
Stubbs :”’ 
G. HENRY CRANE 


produced as a witness on behalf of the defendant 
The State Farm Mutual Automobile Insurance 
Company, being by me first duly examined, cau- 
tioned and solemnly sworn, as hereinafter certified, 
deposeth and sayeth as follows: 


Direct Examination 
By My. Stubbs: 


@. Your full name, Mr. Crane. 

A. G. Henry Crane. 

Q@. And what is your present employment? 

A. The First National Bank. 

Q. What is your position with the First Na- 
tional Bank? A. Assistant cashier. 

Q. Are you in charge of the Department of Car 
Loans also? A. Yes, sir. 


Q@. And you have been in that employment or 
in that capacity how long? 

A. About six years. 

Q. So you were so employed during the entire 
year of 1947? A. Yes. 

Q. And in that capacity, and on behalf of the 
First National Bank, did you have any business 
dealings with Mr. Wilbur M. Mehlin? 

A, Yes. 

Q. And what did that business transaction re- 
late to, Mr. Crane? 

A. It was in connection with a loan. 
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(Deposition of G. Henry Crane.) 


Q. And that loan was made by whom? 

A. Wilbur M. Mehlin. 

Q. And who loaned him the money? 

= i did. 

Q. Now, in connection with that loan, was there 


any security taken? 
A. Yes;a 1936 Ford Coach. 
@. You mean you took a chattel mortgage on 


that automobile? A. Yes. 
q. And can you further describe the automo- 
bile ? A. Qh, just the motor number. 


Q. You may give that. 

A. No. 2-922886. 

Q. And that automobile was owned by him at 
that time? A. Yes. 


@. And when was the loan made, Mr. Crane? 

A. Well, it was July 17, 1947. 

Q. Was there a loan made prior to that time? 

A. There was. 

@. And when was the first loan made? 

A. (Referring to memorandum) February 3, 
1947. 


Q. How much was the loan? 

A. The original loan? 

Q. Yes. A. $375.84. 

Q. And to secure that loan you took the chattel] 
mortgage that you have described ? 

A. I did, yes. 

Q. On the automobile that you described ? 

A. Yes. 
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(Deposition of G. Henry Crane.) 

@. Now, that loan was refinanced on July 17, 
was it? A. Yes. 

q. And what was the amount of the loan at that 
time ? A. You mean the original loan? 

Q. Yes. A. $363.66. 

@. And did you continue or hold the chattel 
mortgage on the automobile you have described ? 

A. I did. 

Q. In connection with the refinancing ? 

A. Yes. 

Q. And on that same automobile that you have 


previously described ? A. Yes. 

Q. Was that loan and chattel and mortgage in 
effect on August 22, 1947? A. Yes. 

@. And had there been some payments on it 
prior to that time? A. August 5. 

Q. How much was paid on it? A. $24.25, 


@. And what was the balance then on August 22, 
1947? A. $339.71. 

Q. And you held a chattel mortgage on the auto- 
mobile you have described on August 22, 1947, to 


secure that loan? A. Yes. 
Q. Now, were there any further payments after 
August 27? 


A. September 2, September 29, November 4, and 
December 23, 1947, and January 14 of 1948, and the 
unpaid balance on January 30, 1948. 

Q. Perhaps you should state what payments 
were made on each of those dates, Mr. Crane. 

A. $24.25 on each date except the last one, 
$218.16. 
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(Deposition of G. Henry Crane.) 

Q. So that loan was gradually paid down to 
$218.16 ? ee Ves, 

Q. And that full balance was paid on what date? 

A. January 30, 1948. 

Q. And at that time you released the mortgage 
and turned back the note to Mr. Mehlin ? 

A. Yes. 

@. The mortgage had not been released at any 
time prior to that? Eee NO. 

Mr. Stubbs: I think that’s all. Do you have any 
cross? 

Mr. Guenzel: Ihave just one question. 


Cross-Examination 
By Myr. Guenzel: 


@. Did you on behalf of the bank, or the bank 
on its own behalf, ever cause to be filed any legal 
action relative to this note for the chattel mortgage 
which you have described? A. No. 


* * ae 


Mr. Boyd: For the record, we would like to 
state on behalf of the plaintiff, we will waive the 
cross-examination of all of these witnesses in the 
depositions. We do not desire to read any part of 
the cross-examination or any part of the deposi- 
tions ourselves. 

The Court: Well, I assume, it being a deposi- 
tion, the other side can use the cross-examination. 

Mr. Heafey: That is correct. 

Mr. Boyd: I wanted to make clear we wouldn’t 
request the reading of the cross-examination. 
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Mr. Heafey: You don’t mind if I continue? 

Mr. Boyd: Whatever you care to do, counsel. 

Mr. Heafey: And then we offer in evidence the 
deposition of Wilbur M. Mehlin, taken at the same 
time and place and with the same attorneys present 
on behalf of the same parties. We ask permission 
to read this deposition to the jury. 

The direct examination by Stubbs: 


WILBUR M. MEHLIN 


Direct Examination 
By Mr. Stubbs: 


Q. Your full name, please. 

A. Wilbur M. Mehlin. 

Q. And you are the Wilbur M. Mehlin who 
owned a 1936 Ford Tudor automobile with motor 
2-922886, during 1947? A. Yes. 

Q. And that automobile was later involved in 
an accident in California? A. Yes. 

Now, where do you live, Mr. Mehlin? 

3108 Starr Street. 

In Lincoln? A. Yes. 

And where did you live in October of 1947? 
210 North T'wenty-ninth. 

And both of those addresses are in Lincoln, 
Note 2 A. Yes, sir. 

Q. What relation do you bear to Carol Feet 

A. Husband. 

Q. Were you the husband of Carol Mehlin in 
October of 1947? A. Yes. 


pe OP © 
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(Deposition of Wilbur M. Mehlin.) 

Q. When did you first acquire the automobile 
that you have described, Mr. Mehlin ? 

A. I got the automobile in January, 1946. 

Q. And was it registered in your name? 

A. Yes. 

Q. In that year 1947 did it have any mortgage 


against it? A. Yes, it did. 
Q. And you had made a loan which was secured 
by that mortgage? A. Yes. 


Q. And where did you make the loan? 

A. The First National Bank of Lincoln, Ne- 
braska. 

Q@. And do you remember when you first made 
that loan, Wilbur ? A. When I first made it? 

Q. Yes, the one with the First National Bank. 

A. Llet’s see. The exact date I couldn’t say. 

Q. Well, about when, to the best of your recol- 
lection ? 

A. To the best of my ability, it would be in 
July, 1947. 

Q. Could it have been earlier than that, if the 
bank’s records showed that it was? 

A. If the bank’s records showed that it was, 
yes. The exact date I don’t know. 

Q@. And approximately how much was the 
amount of the mortgage? 

A. Approximately $375. 

Q. You executed and gave to the bank a chattel 
mortgage on the automobile you have described 2 

A. Yes. 

Q. To secure that loan? A. Yes. 
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(Deposition of Wilbur M. Mehlin.) 
Q@. And was there still a balance owed on that 


loan August 22, 1947? A. Yes. 

@. And the car was mortgaged to secure that 
loan on that date? A. Yes. 

Q. Was the mortgage still existing on the car 
during all of October, 1947? A. Yes. 


Q. Can you give me the approximate amount of 
the mortgage existing on the car on August 27, 
1947? ' 

A. Approximately $350, to the best of my 
ability. 

Q. And what was the amount of the unpaid bal- 
ance on the mortgage during the month of October, 
1947? A. Approximately $250. 

Q. During the month of October, 1947, where 
were you living? AX Suey 

Q. Where did you live during the month of 
October, 1947? 

A. At 210 North Twenty-ninth. 

Q. And were you and your wife residing to- 
gether at that time? A. Yes. 

You had a child at that time? 

Yes. 

Just the one? A. One, yes, a boy. 
And how old was he? 

At that time? 

Yes. A. Three. 

He was three years old? A. Yes. 
Now, did anything happen between you and 
your wife during the early part of October? 


SOOPOOPOS 
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(Deposition of Wilbur M. Mellin.) 

a No. 

Q. Do you know about when it was that your 
wife left and went to California ? 

A. On or about October 14. 

Q. Now, did you have any knowledge at that 
time that she was going to California? 

ee NO, Sir. 

Q. When did you first discover it? 

A. When she left or 2 

Q. Yes. 

A. I had went to work in the morning and in 
the evening I knew she was gone. 

Q. When you returned home? A. Yes. 

Q. What did she take with her? 

A. She took all of her personal belongings and 
some household belongings. 

@. Did she take this car that you have de- 
scribed ? A. Yes, she took the ear. 

Q. Did you on or before that time give your 
wife permission to take your car to California? 

A. No, sir. 

Q. At the time that you discovered she was 
gone, did you know where she had gone? 

A. No, I did not. 

Q. You didn’t discover where she had gone until 
afterwards? 

A. Until afterwards; that’s right. 

Q. Did she, in going to California, go upon any 
business of yours? A. No, sir. 

Q. Did you have any business to be transacted 
in California? A, No: 
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Q. By her or anyone else? A. No. 

Q. At the time the accident occurred in Cali- 
fornia on the 31st day of October, 1947, where were 
you? 

A. I was in Lincoln, Nebraska. 

Q@. And what employment did you have at that 
time? 

A. I worked at Cushman’s Motor Works. 

@. Prior to that time, what employment had 
you had, Mr. Mehlin? 

A. Cushman Motor Works. 

Q. You had worked there commencing about 
when? 

A. I went to work for Cushman’s in March of 
1942. 

q@. And, of course, you were in the service? 

A. Yes. 

Q. So, while you were in the service, you were 


not working for Cushman’s? A. No. 
Q. As soon as you came back you started work- 
ing for them again ? A. Yes. 


Q. And you had worked there continuously up 
until the time that your wife left, as you have 
described ? A. Yes. 

Q. And for some time after that? 

im Y es. 

Q. How long after that. did you work at Cush- 
man’s? 

A. I worked at Cushman’s until April of 1949. 

Q. And where did you live during all of that 
time ? 
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A. All of that time I worked at Cushman’s? 

On) Yes. 

A. I lived at 210 North Twenty-ninth and 3108 
Starr. 

Q@. And when did you move to 3108 Starr 
Street ? A. Sometime in January of 748. 

@. And you have been living right here in Lin- 
coln all of the time? A. Yes. 

Q. And you worked at Cushman’s until April of 
this year? A. Yes. 

Q. Since that time where have you’ been 
working ? 

A. JI worked during the summer out at the State 
Hospital, and then a short time this fall I worked 
for Bullocks Sodding Company, and at present 
with the Vermaas Service Station. 

Q. And all of that has been right herein Lin- 
coln, Nebr. ? A. Yes. 

Q. And you have lived at no other places ex- 
cept these two addresses you have given me in Lin- 
eoln, Nebr. ? 

A. I resided with my folks for a while, while 
she was gone. 

Q. Now, had you prior to October 31, 1947, 
signed an application for a driver’s license within 
the State of California ? A. No. 

Q. Had you at any time executed an application 
for a driver’s license with any other person for a 
driver’s license in the State of California? 

A. No. 
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Q. Did you on October 31, 1947, have any 
acquaintance with Duane R. Claggett? 


A. No. 
@. Did you ever know him? A. Never. 
Q. You don’t know him now? A. Noein 


Q. So that Duane R. Claggett on October 31, 
1947, did he have any business of yours to transact 
or on your behalf in the State of California ? 

A. No. 

Q. Did you at any time prior to October 31, 
1947, or on that date give Duane R. Claggett per- 
mission to drive your 1936 Ford automobile, which 
you have described? A. No. 

Q. Do you have any knowledge that on the 31st 
day of October, 1947, or at any time prior to that 
date, that Duane R. Claggett did drive your auto- 
mobile ? A, No. 

Q. Now, prior to that time when Mrs. Mehlin, 
your wife, left you in October of 1947, who lived 
with you in your household ? 

A. My wife and boy. 

Q. Do you still have the automobile that you 
have described ? A. No. 

Q. What happened to it? 

A. There was some liability when it was 
wrecked, and it was towed into a place in Cali- 
fornia and left there. 

Q. Was it finally sold? Hh ES. 

Q. And did you sign a bill of sale to someone 
in California? A. Yes. 
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Q. And when did that occur? 

A. Approximately in April or May of 1948. 

@. And at the time it was sold, it was still 
registered in your name? A. Yes. 

@. Now, when you bought the car where did the 
money come from to purchase it ? 

A. I had my mustering out pay from the Army, 
and my wife had a little money in the bank, that 
I got a chance to pay the balance. 

Q. Now, where did this money in the bank come 
from? 

A. Out of some money that I had sent while I 
was in the Army. 

Q. When you discovered that your wife had left, 
did you see anybody about it? ta Yes: 


And what did you ask Mr. Ronin to do? 
To try to locate my boy and wife. 
Did you cause a complaint to be filed against 
your wife? A. Yes. 

Mr. Stubbs: Will you mark this for identifica- 
tion ? 


Q. Did you see any officers about it? 

A. I went to the County Attorney’s office. 

@. And whom did you see there? 

A. Mr. Ronin. 

Q. And you told Mr. Ronin what had happened ? 
A. Yes. 

Q. 

A. 

Q. 


(Marked for identification Exhibit No. 1, 
witness Mehlin.) 


Q. (By Mr. Stubbs): Now, handing you what 
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the reporter has marked Exhibit 1, is that the com- 

plaint that you caused to be filed against your 

wife? A. Yes. 
Q. And the signature ‘‘Wilbur M. Mehlin”’ at 

the bottom of Exhibit 1, is that your signature and 


did you sign that complaint? A. Yes, sir. 
Q. And did you sign it before the clerk of the 
court ? A. Yes, sir. 


@. And what date did you sign that complaint? 

A. (Referring to Exhibit 1) October 23, 1947. 

@. And was it filed that day in the Municipal 
Court of the City of Lincoln, Nebraska? 

A. Yes. 

Q@. And do you know if efforts were made to 
bring your wife back from California after this 
complaint was signed? A. Yes. 

Q. Who made those efforts? 

A. The County Attorney. 

Q. You mean Mr. Ronin, the Deputy County 
Attorney ? A. Yes, sir. 

Q. Was your wife finally returned to Nebraska? 

A. Yes, sir. 

Q. Do you know whether she made appearances 
in court on this complaint? A. Yes. 

Q. Now, at some later time did you and you and 
your wife become reconciled ? A. Yes. 

Q. And that was some time after she had been 
returned to Nebraska? A. Yes. 

Q. Had she been back in Nebraska some time 
before that reconciliation took place? 
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A. Yes. 

@. And about when, then, did she join your 
household again ? 

A. About January of °48. 

@. At the time you filed this complaint on the 
23rd day of October, 1947, did you know about any 
accident in which the car was involved ? 

A. No. 

Q. It hadn’t happened yet, had it, Mr. Mehlin? 

A. No, not that I know of. 

Mr. Stubbs: I think that’s all. 


* * x 


Mr. Castro: May the record be completed, your 
Honor, concerning the criminal proceedings at this 
time, so there may be continuity in the jury’s 
mind? 

The Court: You were going to stipulate—— 

Mr. Heafey: Stipulate to the effect that this 
complaint which was filed by Mr. Mehlin on the 
23rd day of October, 1947, in which Carol Doris 
Mehlin was charged with taking mortgaged prop- 
erty out of the state of Nebraska without the con- 
sent of the mortgagee was subsequently, in Janu- 
ary of 1948, on January 9, 1948, dismissed by the 
county attorney for insufficient evidence. 


Cross-Examination 
By Mr. Guenzel: 


Q. When were you married to Carol Mehlin? 
A. We were married on February 12, 1941. 
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Q. Where did this marriage take place? 

A. Humboldt, Nebraska. 

Q. Following your marriage, then, you came 
to Lincoln and you were employed here, is that 
right? A. Not immediately, no. 

Q. You came to Lincoln in 1942, is that right? 

A. Yes. 

Q. After you were married did Mrs. Mehlin 
ever work? A. Yes. 

@. Where did she work. 

A. Do you mean before this happened? 

Q. Well, since your marriage, yes. Subsequent 
to your marriage. After you were married, you 
said, she worked, and I am asking this: Where 
did she work after you were married? 

A. She worked at Walgreen’s in Lincoln here, 
and she worked at the Rusco Window Company 
and at Boomer’s Printing Company. 

@. And over what period of time was she em- 
ployed there? In other words, has she worked all 
the time since you were married? 

A. She worked after she came back from Cali- 
fornia. 

Q. Did she ever work before she went to Cali- 
fornia ? A. No. 

Q. You said when you bought this automobile 
you purchased it with your mustering out pay from 
the Army ? A. Yes. 

Q. And with some money that your wife had in 
the bank, and the balance you pdid? A. Yes. 
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Q. Why did you buy the automobile? 
A. For personal business. 
@. After you purchased the automobile, who 


used it? A. My wife and I. 
@. Did your wife have a license to drive the au- 
tomobile ? Awe NCS, S102 


Q. Approximately how often did she use the 
ear? In other words, did you leave it at home 
during the day while you were at work, or what 
was your custom? What did you usually do? 

A. Oh, I would leave it at home two or three 
times a week for her to go to the store and what 
business she had. 

@. When did you first learn of the accident that 
occurred on the 31st of October? 

A. Well, I didn’t know: about it for sure until 
after she had come back. 

Q. How did you first learn of the accident? Did 
she tell you? Is that the way that you learned it, 
or did she write about it, or how did you find out 
about it? 

A. (Witness hesitates.) I’m not positive. 

Q. Beg pardon? 

A. Just how, I’m not positive. 

@. But you learned about it about the time that 
she came back? A. Yes. 

Q@. And she either told you or perhaps her 
mother told you, or something like that, is that 
right ? A. (No response. ) 

Q. Is that right, Mr. Mehlin? That she told 
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you or perhaps her mother told you when she came 
back? A. I’m not sure. 

@. When were you first contacted by anyone 
from the State Farm Mutual Insurance Company 
about the accident? A. The exact dates? 

Q. No. Approximately. Just the month. 

A. I would say you could find out this informa- 
tion from Joseph Ginsburg, the attorney, because 
exactly I don’t know. It’s been some time ago, 
and I would hate to say. 

@. Do you remember when you were first con- 
tacted by The State Farm? Did they write you 
a letter or send you a telegram, or did someone 
come to see you? 

A. I think I got a letter about the matter, and 
I just had a deposition made of it. 

@. Do you have that letter? 

A. That I would have to look up. 

Q. Would you look for it and see if you can 
find it? Woy Mes cin: 

Q. Do you remember who wrote the letter? 

A. I’m not sure, no. 

Q. What did you do after you received the 
letter ? 

A. I waited for contact with the deposition and 
the lawyers to come out and take the depoistion. 

@. Did you ever make a written report to The 
State Farm relative to the occurrences leading up 
to the accident? A. Personally, no. 

Q. Have you ever heard the name of the firm 
of attorneys of Dana, Bledsoe & Smith? 
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A. Yes. 

Q@. When did you first hear those names? 

A. I don’t know. 

@. Do you remember who first told you about 
these attorneys? ee Nor 

@. Was that in the letter you got from State 
Farm? A. That I’m not sure. 

@. Did you ever receive a letter from Dana, 
Bledsoe & Smith? A. I don’t know. 

Q. When did you first contact the firm of Gins- 
burg & Ginsburg? 

* * * 

Q. Who advised you; or did anyone advise you 
to have Ginsburg & Ginsburg write a letter to 
Dana, Bledsoe & Smith? 

A. Nobody advised me that I know of, no. 

Q. Did you know that Dana, Bledsoe & Smith 
had received a letter from Ginsburg & Ginsburg, 
wherein Ginsburg & Ginsburg represented them- 
selves as your attorneys relative to this accident? 

A. Repeat that again, please. 


(Question read.) 


A. (No response.) 

Q. Did you know that such a letter had been 
written ? eee tie noe sure. 

Q. Do you remember ever asking Ginsburg & 
Ginsburg to write such a letter? 

A. I’m not sure. 
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Q. Now, going back to a year ago this sum- 
mer, which was when the letter was written, do you 
remember having any conferences with Ginsburg 
& Ginsburg concerning this accident? 

A. The conferences I remember of having with 
them was over the settlement on the car. 

Q. Did you ever pay Ginsburg & Ginsburg for 
any services rendered concerning the accident 
other than the settlement in connection with the 
sale of the car? 

A. To the best of my knowledge, no. 

@. Have you ever been interviewed by anyone 
from the State Farm Mutual Insurance Company 
about the accident? A. How do you mean, 
sir? 

Q. Well, I mean hke—not as formal as the 
taking of a deposition, but has anyone from State 
Farm ever come and asked you questions about the 
accident—about the events leading up to your wife’s 
leaving for California? 

A. No, I don’t believe so. 

Q. Where did you obtain your insurance policy 
with State Farm? A. From Mr. Ludlam. 

Q. That was here in Lincoln? A. Yes. 

Q. At the time you applied for your insurance 
did you make any written application? 

A. I applied for the policy, yes. 
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Q. Did you fill out a written form in applying 
for the policy, do you remember ? 

A. Yes, there was a form made out. 

(). Did that form contain any statement inquir- 
ing about mortgages on the car? 

A. To the best of my knowledge, no. 

Q. Do you have a copy of that written appli- 
cation ? A. I will look, sir. 

Q. But you don’t know whether you have any 
or not? 

A. Whether I still have or not, I don’t know, 
or ever did have. 

Q. Now, when your wife came back from Cali- 
fornia, did she come back voluntarily or was she 
brought back by officers? 

A. I think she came back voluntarily. 

Q. Didn’t she came back with her mother? 

A. Yes, sir. 

Q. When you paid Ginsburg & Ginsburg for the 
services they rendered, did you get any receipt or 
anything lke that? 

A. Just a receipt for the amount, I believe. 

Q. Do you have that receipt? 

A. That I would have to look for too. 

Q. I would like to have you look for it and 
see if you can find it. ee awa 

Mr. Guenzel: That’s all the questions I have. 


Redirect Examination 
By Mr. Stubbs: 
Q. Myr. Mehln, when your wife returned, you 
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knew the officers were attempting to effect her 
return here? A. Yes. 

Q. And when you say she came voluntarily, 
what do you mean by that? Do you mean that 
she waived extradition in California? 

A. Yes. 

Q. Did she come back in the custody of some- 
one? A. Her mother came back with her. 

Q. Do you know whether her mother had been 
appointed or deputized to return with her by the 
officers in Nebraska? A. I’m not sure. 

Q. Now, all of the time since October, 1947, until 
the present time you have been right here in Lin- 
coln? A. Yes. 

Q. And have you made any effort to hide or 
make yourself hard to find? A. No. 

Mr. Stubbs: All right. That’s all. 

Mr. Guenzel: That’s all. 

I now offer in evidence the deposition of Carol 
Doris Mehlin, which was taken at the same time 
and place and with the same attorneys present. 

The Court: I think, Mr. Heafey, we will take 
an adjournment for a few minutes. Ladies and 
gentlemen, during the adjournment bear in mind 
the admonition I have heretofore given [51] you. 


(Brief recess. ) 


Mr. Heafey: The deposition of Carol Doris 
Mehlin: 
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Direct Examination 
By Mr. Stubbs: 


Q@. Your name is Carol Doris Mehlin? 

A. That’s right. 

@. And you now live at 3108 Starr Avenue, 
here in Lincoln, Nebraska? A. Yes, 

(). And you are the wife of Wilbur Mehlin? 

A. Yes. 

Q. How long have you been married to Mr. 
Mehlin ? A. Nine years this February. 

Q. Prior to the 14th day of October, 1947, where 
did you live? 
' A. 210 North Twenty-ninth Street. 

@. And you lived with your husband, Wilbur 
Mehlin, there? ome ite G sat chis 

Q. And you had one child at that time? 

A. Yes. 

Q. Now, did you in the month of October, 1947, 
leave Lincoln? A. Yes, I did. 

@. And on what day did you leave? 

A. October 14. 

@. And how did you leave Lincoln? In what 
manner ? A. You want the transportation? 

@. Yes. A. Ina car—a ’36 Ford. 

Q. That was the 1936 Ford Tudor automobile 
which was owned by your husband? 

A. That’s right. 

Q. Now, when you left Lincoln, Carol, where 
did you intend to go? A. California. 
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Q. Did you have your husband’s permission to 
drive the automobile to California at that time? 

A. No, I did not. 

Q. Had you had some difficulty with your hus- 
band prior to that time? A. Some. 

Q. And when you left home what was your in- 
tention as to whether you were separating from 
him at that time? 

A. Well, that was the intentions, that I was 
going to stay. 

Q. You didn’t tell him you were going? 

A. No. 

Q. Besides the car, what did you take with you? 

A. I took my son and personal belongings. 

Q. And you intended to separate from him and 
his household at that time? A. Yes. 

You didn’t intend to come back? 

No. 

Did you drive directly to California? 
That’s right. 

And where to in California? 

Richmond, California. 

Now, who went with you to California? 

Is that necessary ? 

Well, it has all been written out before, 


fp OPOPO LOPS 
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Paul Weisberger and Phil Curren. 

And your son? 

And my son, that’s right. 

Did anyone who went with you have your 


O>o> 
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husband’s permission to drive or take your hus- 
band’s automobile at that time? A. No. 

Q. Did any of these other persons have any 
business to conduct on behalf of your husband? 

A. No, they did not. 

Q. Did you have any business to transact in 
California on behalf of your husband? 

A. No, I did not. 

Q. Were you in the automobile at the time it 
was involved in an accident on the 31st day of 
October, 1947? A. No, I was not. 

@. Do you recall whether the sheriff out there 
had contacted you at that time yet, or not, Carol, 
about the complaints filed here? 

A. Do you mean while I was out there? 

Q. Yes. 

A. No. I didn’t know anything about it until 
I came home. 

Q. Well, when did you first learn about the ac- 
cident ? 

A. Well, I knew the accident had happened that 
evening. 

Q. In a short time after it happened? 

i AGRE 

Q. The driver came back and told you? 

A. That’s right. 

@. Where were you at the time the accident 
happened ? A. In Richmond. 

Q. Whom were you staying with there? 

A. Carl Claggett and his family. 
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Q. And they are relatives of yours? 

A. No. 

Q. Do you know who was driving the car at 
the time of the accident? A. Duane Claggett. 

Q. And was he on any business of yours or your 
husband’s at the time? A. No, he was not. 

Q. Did Duane Claggett tell you what he was 
driving the car for? 

A. The only thing I knew was that he had a 
date in Oakland. 

Q. You don’t have and never did have a driver’s 
license in California ? A. No, I did not. 

Q. Mr. Duane Claggett—was he in Lincoln at 
any time? A. Not that I ever knew, no. 

Q. He was not here in October, 1947? 

A. No. 

Q. And you met him only after you arrived in 


California ? Ae has trek, 
Q. Had you known Duane Claggett before you 
arrived in California at all? A. No. 


Q. You had met him only after you had got 
out there, after leaving here on the 14th day of 
October, 1947? AY hats ight. 

Q. Were you arrested in Califorma, Carol? 

A. Yes, I was. 

Q. Did they put you in jail out there? 

bee Chat’s righty 

Q. You were arrested on a complaint filed by 
your husband here? 

A. I don’t know whose complaint it was. I was 
arrested for taking a car out of the State. 
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Q@. And how were you brought back to Ne- 
braska ? 

A. Well, I came back with my mother. My 
mother brought me back. 

Q. Do you know whether your mother had been 
authorized to bring you back by the authorities 


here in Nebraska? A. Yes. 
Q. Do you remember the day you arrived back 
in Lincoln? A. Not exactly I don’t. 


@. Were you taken 

A. (Interrupting): It was somewhere in there 
of December. I’m not sure at all. I know the 
next day I went to court here. 

@. The next day you went up to the Municipal 
Court? A. Yes. | 

Q. And what happened there? 

A. Iwas out on bond until the trial came up. 

Q. And the case was ultimately dismissed ? 

ieee chat ’s right. 

@. And it was some time after the case was 
dismissed that you became reconciled again with 
your husband? A. ies saline 

@. And about when did you become reconciled 
with your husband again? 

A. February the following year, or in March. 

@. In 1948? A. Yes. 

Mr. Stubbs: You may inquire. 

Cross-Examination 
By Mr. Guenzel: 
Q. Mrs. Mehlin, when did you get married to 
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Wilbur Mehlin? A. February 12, 1941. 

Q. And where were you married? 

A. Humboldt, Nebraska. 

Q. After you were married, were you ever em- 
ployed anywhere? Did you ever work? 

A. No. 

Q. Have you ever had a driver’s license in Ne- 
braska—a Nebraska driver’s license? 

iA Ves. cir, 

Q. Did you have one in 1946? 

Ay Yesw il aid: 

Q. Do you remember when Mr. Mehlin bought 
the car in question? Be SUES, 

Q. After he got that car did you drive it? 

A. Quite a bit, yes. 

Q. Did you start driving the automobile imme- 
diately after it was purchased ? A. No. 

Q. Well, I mean 

A. (interrupting): It was quite a while yet 
before I received my driver’s license. 

Q. After the purchase of the car, then, you got 
a driver’s leense ? A. Yes. 

Q. And after you got the driver’s license, then 
you started driving the ear, is that right? 

A. That’s right. 

Q. Did you put any money into the purchase 
of the car? A. No. 

Q. About how often did you drive the automo- 
bile? 

A. I wouldn’t know. Not very often. Just to 
town during the week. 
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Q. You would use it for going shopping? 

A. That’s right. 

Q. And Wilbur knew you were using it for 
shopping and he let you use it for that purpose? 

A. That’s right. 

@. And he let you use it to drive around town 
to see your friends? 

A. Well, I could use it any time I wanted the 
ear. 

Q. Now, after the accident occurred out in Cali- 
fornia, did you report the accident to anyone con- 
nected with The State Farm Mutual? 

A. Yes, I did. 

Q. When did you do this? 

A. It wasn’t very long after the accident. Just 
a few days, I imagine. 

Q. Where did you report it? 

A. Berkeley. I think the office is in Berkeley. 

Q. Were you ever interviewed by anyone from 
State Farm? Did they ever sit down and talk to 
you about the accident? | 

A. There was a man come out from Berkeley 
one afternoon when we were in Richmond, but it 
didn’t have a great deal to do with me. It had a 
ereat deal to do with Duane and his trial. 

Q. But he did talk to you at that time? 

A. Yes. 

Q. Do you remember the name of that man at 
all? an ING 

Q. Did you ever make any written report to The 
State Farm about the accident? 
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A. I think I filled out a form, yes. 

Q. You filled out a form when you went to Ber- 
keley to report it? A. "That’s right, yes. 

Q. Do you have a copy of that? 

A. No, I do not. 

Q. Were you ever interviewed by anyone from 
the office of Dana, Bledsoe & Smith, attorneys? 

A. Where from? 

Q. Out in California. A. I don’t think so. 

Q. Now, since you made that first report of the 
accident to State Farm, since that first time when 
the representative came out from Berkeley to talk 
to you—Claggett and you too—have you ever been 
interviewed by anyone from State Farm? 

A. No, not interviewed, except that last time 
they took the deposition. 

Q. That is the only time? 

A. That’s the only time. 

Q. Had you ever before this time driven the 
car outside the city hmits of Lincoln, say? 

A. No. I don’t believe I ever have. 

@. Had you ever allowed anyone else to drive 
the car? A. No. 

@. Had your husband ever told you not to let 
anyone drive the car? Ay CS: 

@. Did you ever sign a reservation of rights 
agreement with State Farm? 

A. I don’t know what that is. 

Q. Well, it would be a formal agreement re- 
serving certain rights. A. No. 
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Q. On the day of the accident when Claggett 
took the car, did you know he was using the car? 

A. Yes, I knew he was using it. After he left 
with it I was pretty sure he was using it. 

Mr. Guenzel: That’s all. 

Mr. Stubbs: I guess that’s all, Carol. 

Mr. Boyd: Counsel, on this question on page 27, 
relative to the conversations with Mr. Ginsburg, 
I understand it may be stipulated that those con- 
versations were in connection with collision dam- 
age with the automobile, the settlement of the car, 
on the bottom of pages 27 and 28, I believe it can 
be stipulated that that was relative to the settle- 
ment of the collision, the settlement of the car? 

Mr. Heafey: That’s right. 

Mr. Bledsoe: That is the sale you are talking 
about. 

Mr. Boyd: Very well. 

Mr. Heafey: Mr. Hunt, will you take the stand, 
please ? 


WILLIAM R. HUNT 


called as a witness on behalf of the defendants, 
sworn. 


The Clerk: Will you state your name to the 
Court and jury? 
A. My name is William R. Hunt. 
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Direct Examination 
By Mr. Heafey: 


Q. Mr. Hunt, what is your business or [52] oceu- 
pation ? 

A. I am with the State Farm Insurance Com- 
pany in Berkeley. 

Q. In what capacity? 

A. Assistant superintendent of claims for North- 
ern California. 

@. And how long have you oceupied that po- 
sition ? A. Well, let’s see, about four years. 

Q. Now, on the 31st day of October, 1947, you 
were occupying the position as assistant superin- 
tendent of claims? 

A. Well, I was working inside. I am not sure 
just when I received the title of assistant, but I 
was working inside at the time assisting Mr. Mey- 
ers, the superintendent of claims. 

Q. Assistant to the manager? 

A. That’s right. 

Q. The manager of the claims department for 
Northern California ? 

A. Assistant to the superintendent. 

Q. Superintendent of claims? A. Yes. 

@. Now, did you have jurisdiction over the 
elaims that came in for Northern California? 

A. That is right. 

Q. And that would include Richmond, Califor- 
nia; is that right? A. That is correct. 
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Q. Now, I will ask you whether or not some 
time in November of 1947 a proof of loss was filed 
by a Mrs. Wilbur Mehlin notifying you that an ac- 
cident had occurred? [53] 

A. That is correct. I think it was on Novem- 
ber 3 it was reported. That’s correct, November 
3, 1947. 

Q. Mr. Hunt, I will show you what purports 
to be a Proof of Loss with the signature Mrs. Wil- 
bur M. Mehlin, and I will ask you if that is the 
proof of loss which was filed with your company 
on or about the 3rd day of November, 1947? 

A. Yes, this is the one; yes. 

Q. And from that proof of loss did you get no- 
tice to the effect that an accident had occurred? 

A. Yes, this was the first notice we received. 

Mr. Heafey: At this time, if the Court please, 
we offer this proof of loss in evidence and ask that 
it be marked defendants’ first number. 

Mr. Boyd: Your Honor please, we have no ob- 
jection to the proof of loss being offered for the 
purpose of showing that the company received no- 
tice of the accident. However, the proof of loss it- 
self contains other matters that we think are self- 
serving and hearsay. 

Mr. Heafey: Will you point it out to me? 

Mr. Boyd: We will stipulate, your Honor, that 
they received notice on November 3, 1947, if that 
is the purpose it is being offered for. 

Mr. Heafey: That is the purpose, your Honor, 
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to show that on the 3rd day of November, 1947, 
notice was given by Mrs. Wilbur Mehlin, 1106 Main 
Street, Apartment H, to the effect that [54] an ac- 
cident had occurred on October 31, 1947, at approxi- 
mately eight o’clock in the evening in the city of 
Richmond. 

Myr. Boyd: Stipulate, your Honor, that may be 
—stipulated that they received notice at that time. 

Mr. Heafey: Counsel, there is another part that 
I want. 

Q. Now, I will show you this proof of loss, Mr. 
‘Hunt, and I will ask you whether or not anything 
on that proof of loss stated with whose permission 
the car was being driven at the time of the accident? 

Mr. Boyd: Your Honor please, we object to it, 
ealls for hearsay. We don’t have the right to cross- 
examine the parties that alleged to have made the 
statement on the so-called proof of loss. We don’t 
think it is admissible, entirely self-serving. 

Mr. Heafey: It goes to the purpose as to what 
notice the company had, your Honor. 

Mr. Boyd: They had notice of the accident, 
your Honor. 

Mr. Heafey: We want to know what notice as to 
who was driving the car and with whose permis- 
sion. 

The Court: I will allow it on account of the 
allegations of estoppal and waiver. 

The Witness: The proof of loss says that the 
car was driven by Duane Claggett and driven with 
the permission of the wife. 
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Q@. (By Mr. Heafey): And that was stated on 
the face of the proof of loss, is that right? [55] 

A. That’s right. 

Q. Is that proof of loss signed by someone? 

A. It is signed on the back by Mrs. Wilbur M. 
Mehlin. 

Q. Isee. Mr. Hunt, did you subsequently have 
any conversations with an attorney by the name of 
Augustus Castro with reference to this case? 

A. Yes, I did. I had at least one, possibly two. 

@. And do you recall when the first conversation 
was that you had with him? 

A. Well, I can give you an approximate date 
on that, I think. Should have marked that—I have 
a memorandum here, you don’t have the approxi- 
mate date there, do you? 

Q. Well— 

Mr. Bledsoe: I think you have it marked, Mr. 
Hunt. 

Mr. Heafey: January 28, 1948, I believe, ac- 
cording to the testimony, Mr. Castro. 

The Witness: JI have a memorandum in the file 
here, January 28, 1948, at the time I had a discus- 
sion with attorney Castro. 

Q. (By Mr. Heafey): Well, will you give us 
the substance of that discussion, please? 

A. Mr. Meyers, the superintendent of claims, 
referred the file to me, because suit had been filed 
and asked me to get a stipulation to protect our 
time and also to discuss possible settlement with 
Castro to see what could be done. [56] 
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Q. Then did you discuss the matter of settle- 
ment with him at that time? 

A. J asked him, Mr. Castro, what he had in 
mind, what he would recommend to his client. He 
said he might recommend a figure of $9,000 and I 
told him at that time we felt the figure was out 
of line, and after discussing the matter with Mr. 
Meyers, made an offer of $7,500. 

Q. And did you subsequently have another con- 
versation with Mr. Castro? 

A. Well, I don’t recall having another conver- 
sation with him. I don’t have a memorandum in 
the file covering it. 

Q. You don’t recall ever calling Mr. Castro on 
or about the 5th day of February, 1948? 

A. Well, I didn’t call him; he might have ealled 
me. 

Q. I see. Well, there is a possibility that con- 
versations could have occurred on or about that time 
by telephone? A. Possible. 

Q. And you wouldn’t have made a notation of 
that? 

A. I wouldn’t have made a notation on the file. 

Q. It is possible in that conversation you dis- 
cussed the matter of settlement, is that right? 

A. Tharasmighi: 

Q. Was the file subsequently referred to your 
attorneys ? A. Yes, it was. 

Q. Now, prior to the time the file was referred 
to the attorneys, [57] did you assign the file to 
some one for investigation ? 
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A. Yes. Originally the file was assigned to John 
Dennis, one of our traveling adjustors, for investi- 
gation. 

Q@. I see. Now then, did Mr. Dennis take a 
statement from Duane Claggett, the driver of the 
ear? A. Yes, he did. 

Q. And have you that statement in your file? 

A. I don’t know if we have the original or not. 
The original may be in Mr. 

Q. The original 

A. (Continuing): In Mr. Bledsoe’s file. Here 
is a copy of it. Taken November 7, 1947. It is 
a two and one half page statement. 

Q. I will show you, Mr. Hunt, what purports 
to be the original statement signed by Duane R. 
Claggett, and will you refer to that for a moment, 
please. What is the date of that statement? 

A. November 7, 1947. 

Q. And that statement was obtained by one of 
your adjustors, was it? 

A. This was obtained by adjustor John Dennis. 

Q. Will you refer to that statement now and 
tell me if there is any mention in the statement 
concerning permission to drive the automobile and 
with whose permission Mr. Claggett was driving 
the automobile at the time of the accident? 

Mr. Boyd: Your Honor please—— 

The Court: Separate those two, whether there 
is any [58] statement in there concerning per- 


mission. 
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Mr. Heafey: Permission? 

Mr. Boyd: Your Honor please, to save time we 
will stipulate that the entire statement may be 
introduced into evidence at this time. No objection 
to any parts being separated. 

The Court: All right. Is that satisfactory? 

Mr. Heafey: I will tell you the rest of the state- 
ment has to do with the facts of the accident, not 
material here. The only part we wanted was the 
part concerning whether or not he had permission 
to drive the car from the named insured. 

Mr. Boyd: I think, your Honor, it is purely 
hearsay. We will let the whole thing go in for 
what it may be worth, but for any parts we object 
on the ground it is hearsay. We don’t know what 
was asked by the adjustor that took it. 

Mr. Heafey: Goes to the notice of the company. 

The Court: At any rate, I understand they al- 
ready consented for the whole thing to go in. 

Mr. Heafey: That is correct. I will read the 
statement to the jury. 

‘‘November 7, 1947. Statement of Duane Richard 
Claggett, Age 20, 1106 Maine Avenue, Richmond, 
California: 

‘‘T am presently unemployed, was last employed 
by J. T. Thorpe, Brick Contractor, on a job at the 
Associated Oil company Refinery at Avon, Cali- 
fornia. I am single, reside with my uncle, Carl G. 
Claggett. [60] My parents reside at Mora, Minne- 
sota. 
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“On October 31, 1947, I borrowed Mrs. Wilbur 
Malin’s 1936 Ford Coach, Nebraska license 2-867], 
and was driving it in an easterly direction along 
Access Highway when J struck a pedestrian. I 
had borrowed the car from Mrs. Malin to take a 
girl acquaintance to a dance in Oakland. I was 
alone in the car when the accident happened. 

“The accident happened at approximately 8:00 
p-m. at the intersection of 47th Street and Access 
Highway. I was eastbound in the southernmost of 
the eastbound lanes. The pedestrian was crossing 
Access Highway from north to south in the cross- 
walk at the east side of the intersection. When 
I first saw the pedestrian he was standing almost 
precisely on the double white strip dividing east 
and westbound traffic. I am not certain whether 
he was within the boundary of the cross-walk. Mv 
car was then approximately 75 feet west of the 
eross-walk. An instance after I saw the pedestrian 
in the middle of the highway, not believing that he 
had observed my approach, I sounded my horn to 
warn him. The pedestrian continued along his 
course and I removed my foot from the accelerator 
pedal. I thought there would be time for me to 
pass in front of the pedestrian before he entered 
the southernmost lane and I did not, therefore, [60] 
apply my brakes until an instant later when he 
apparently heard my horn, turned to look in my 
direction, apparently misjudged my speed and com- 
menced to run. As the car was then not more than 
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30 feet from the pedestrian it was too late to swerve 
into the middle lane for southbound traffic so I 
swerved to the right and slammed on my brakes. 
My car then commenced to skid, partly on and 
partly off the highway, struck the pedestrian and 
carried him up the highway for a distance later 
determined by the police to have been 90 feet. The 
point of impact was approximately 10 feet east of 
the cross-walk and the pedestrian must have been 
at the very edge of the pavement when he was 
struck because I had one wheel on and one wheel off 
the highway at the moment of impact and the point 
of contact on the car was the middle of the front 
sed 

‘When my right wheels passed onto the gravel at 
the edge of the highway the car began to slide 
counter-clockwise in an are and came to rest facing 
in a general northwesterly direction partly in each 
of the two eastbound lanes. The pedestrian’s body 
was lying at the edge of the pavement approxi- 
mately two or three feet closer to the cross-walk 
than the front of my car. I immediately drove the 
ear off the highway and parked it. 

‘‘T have read the foregoing statement and it is, 
to the best of my knowledge, true and correct. 
Signed Duane R. Claggett.’’ [60-a] 

Q. (By Mr. Heafey): Now, I will ask you, 
Myr. Hunt, whether or not you have any statement 
in your file that was ever taken from Mrs. Wilbur 
Mehlin up to the present time? 


vs. Bertha Lee Porter, ete. 161 


(Testimony of William R. Hunt.) 

A. ‘There was none that I know of. 

Q. And when was the first time that you notified 
the insurance company under your policy—Wilbur 
Mehlin, that an accident had occurred and a claim 
had been made? 

A. The first time I notified him? 

Q. Yes. Does your file—— 

A. JI don’t recall we notified him until after 
suit was filed and we sent him a customary suit 
letter. 

@. What was the date of that letter? First of 
all, what was the date the suit was filed, when did 
you get notice of the pendency of the action? 

A. Well, we sent the file and forms of complaint 
to Dana, Bledsoe & Smith’s office in February, 
February 6, so we were notified at that time, pos- 
sibly two or three days before. 

Q. Well, the action had been filed some time in 
December, had it not? 

A. Yes, it had been filed, but apparently service 
hadn’t been made. We didn’t receive it until later. 

Q. You referred the file to Dana, Bledsoe & 
Smith on February oth? A. February 6th. 

Q. Of 1948? [60-b] 

A. Of 1948, that’s right. 

Q. Now, will you refer to your file as to when 
you notified the insured with your form excess 
letter ? 

A. That should follow at the same time. I don’t 
you see, this is a 


see it in here. I reeall now 
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Nebraska policy and of course we didn’t have the 
master file here, and I recall that we communicated 
with Mr. Gibson with reference to notifying the 
policy holder and I am not sure, but I think they 
notified him back there. 

Mr. Boyd: Just a second, Mr. Heafey. Your 
Honor please, I will ask that be stricken that it could 
or might be or something else. 

The Court: The statement ‘‘I am not sure but 
I think’’ should go out and the jury will disregard it. 

Q. (By My. Heafey): Who was Mr. Gibson? 

A. My. Gibson is superintendent of claims for 
Nebraska; W. W. Gibson. 

@. And was a report made to that office that 
an accident occurred involving a policy holder from 
Nebraska? 

A. We immediately notified and we made and 
requested coverage immediately. 

Q. Confirmation of coverage? A. Yes. 

Q. Will you look now and see if you can find 
any notification vou may have sent from here to 
the assured? It should be marked, [61] we went 
over those this morning. 

A. That is what I thought. 

@. Maybe some place in the yellow paper, yellow 
slips that went in there. 

A. Here it is. Notified Melvin Mehlin on April 
15, 1948, that we had forwarded the file to Dana, 
Bledsoe & Smith. 
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Q. Is that a customary form letter that goes 
with A. Yes. 

Q. Amount prayed for is in excess of the policy 
limit ? 

A. The last paragraph states that the amount 
claimed is in excess and afforded by his protection 
and notified him if he wished te employ an attorney 
of his own it was perfectly all right for him to do so. 

@. And the date of the letter was April 

A. April 15, 1948, sent by registered mail. 

Q. Was that sent from the Berkeley office or 
from the Nebraska office ? 

A. No, this was sent from the Berkeley office, 
signed by Mr. Meyers, carbon copy was sent to 
superintendent Gibson at Lincoln, Nebraska. 

Mr. Heafey: Your Honor, I think we can save a 
little time if we take a recess at this time and I 
ean have the documents ready for his reference 
after the noon recess. 

The Court: All right, we will take a recess at 
this time. Ladies and gentlemen, this Court will 
have to adjourn at 3:30 [62] this afternoon on ac- 
count of another engagement which I have to keep, 
so we will meet at 1:30 unless that is not agreeable 
to any of the jurors. We will meet at 1:30 today 
instead of 2:00 o’clock and adjourn at 3:30. 

Bear in mind, ladies and gentlemen, the admoni- 
tion I have heretofore given you. 


(Thereupon an adjournment was taken until 
1:30 p.m. this date.) [62-a] 
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WILLIAM R. HUNT 
resumed the stand. 


Direct Examination 
(Continued) 


By Mr. Heafey: 

Q. Mr. Hunt, when was it the State Farm re- 
ceived notice for the first time that this automobile 
had been taken out of the state of Nebraska without 
the permission of the named insured? 

Mr. Boyd: Well now, if your Honor please, we 
object to that question, particularly the form of it. 
There is no evidence in this case so far it hadn’t 
been taken out with the permission of the named 
insured. As a matter of fact, we think it had been 
what was reported out here, that has been asked and 
answered, received notice that the accident, immedi- 
ately afterward, or two or three days after the acci- 
dent. 

The Court: I can’t agree with you there. The 
testimony read from the depositions this morning 
proved, tended to prove, I should say, Mr. Mehlin 
didn’t know it had been taken out and that his 
wife took it way without notifying him, so I think 
that I will have to overrule that objection. 

Mr. Castro: May we have an objection on the 
further grounds it calls for the opinion and conclu- 
sion of the witness and not for a fact. 

The Court: Well, you can reframe the question 
as to whether received any notice. [63] 
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Q. (By Mr. Heafey): Mr. Hunt, did the State 
Farm Mutual receive anv notice at any time up 
until the present time to the effect that the auto- 
mobile that was insured under your policy had been 
taken out of the state of Nebraska without the per- 
mission of the named insured ? 

A. Yes, first notified to that effect the early part 
of July. 

Q. And who notified you at that time? 

A. Attorney Leighton Bledsoe. 

Q. One of your attorneys? 

A. Phoned me and told me what he had found 
out from the attorney in Lincoln, Nebraska. 

Mr. Boyd: Your Honor, I object to what the 
attorney found out from another attorney; not ad- 
missible. 

The Court: I will strike that out, ‘‘He found 
out.”’ 

Q. (By Mr. Heafey): So that it was some time 
in July of 1948, the early part of July, 1948, that 
you first had notice to the effect that the automobile 
had been taken out of the state of Nebraska without 
the permission of the named insured? 

Mr. Boyd: May we have him specify the first 
time this particular witness had notice, your Honor, 
whether he had knowledge of what went on in 
Nebraska? 

Mr. Heafey: Well, I will get to that next. 

The Court: I think 

The Witness: Received the phone call from Mr. 
Bledsoe on July 8. [64] 
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Q. And that was when you were notified? 

A. That is right. 

Q. To the effect that he had heard it had been 
taken out of the state of Nebraska without the per- 
mission of the named insured? 

A. And unlawfully out of the state of Nebraska, 
too. 

Myr. Boyd: Your Honor please, I think that that 
last should go out as a voluntary statement of the 
witness, purely a legal conclusion as to whether or 
not it was unlawful. As a matter of fact, the charge 
was dismissed. 

The Court: I think that is true. 

Mr. Heafey: We have no objection. 

The Court: The words from ‘‘unlawful’’ will be 
stricken out; disregard them. 

Q. (By Mr. Heafey): Now, after receiving that 
notice, Mr. Hunt, what action, if any, did your com- 
pany take? 

A. We sent a teletype message to our office in 
St. Paul asking them to thoroughly investigate and 
to obtain a non-waiver agreement from the insured. 

Q. Will you state whether or not a non-waiver 
agreement was subsequently obtained? 

A. Yes, it was. 

Q. From whom was that obtained ? 

A. It was obtained from Duane R. Claggett. 

Q. What was the date of that non-waiver agree- 
ment? [65] A. The next day, July 9. 

Q. Where was that non-waiver agreement taken 
from Claggett, in what state? 
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A. In Nebraska. 

Q. And the date of it is July 9, 1948? 

A. ‘That is correct. 

Q. Will you kindly read the wording of that 
non-waiver agreement ? 

Mr. Boyd: If your Honor please, I would like 
to see the non-waiver agreement. 

Mr. Heafey: It is a regular form. Can you 
take it out of the file? 

Mr. Boyd: Your Honor please, we want to ob- 
ject to the introduction of the contents of that mem- 
orandum in evidence. It is purely hearsay, no 
foundation laid as to the taking of the agreement, 
and it is just full of legal conclusions, not only 
opinions of the State Farm Mutual but legal con- 
chisions as to what their rights have been, as to 
what they say is not the test in this case as to what 
the law is. 

Myr. Heafey: I think under the estoppal charge 
in our complaint, your Honor, we are entitled to 
show what action the company took with reference 
to obtaining a non-waiver agreement before defend- 
ing this action. 

Mr. Boyd: Absolutely no foundation laid, as to 
who signed it, who was there, what was said. [66] 

The Court: Well, I don’t think that is of any 
particular consequence, because here in a sense you 
are claiming Claggett’s rights under the policy. 

Mr. Boyd: That is correct, your Honor. 

The Court: And therefore it is admissible in con- 
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nection with their denial, if there is any denial. 

Mr. Castro: There is no evidence of Claggett’s 
signature. 

The Court: No foundation laid in that respect. 

Q. (By Mr. Heafey): Are you acquainted with 
Mr. Claggett’s signature? 

A. No, I think not. Mr. Dennis might be. 

Q. Was Mr. Dennis the one who took the state- 
ment from him? A. You mean 

Q. The statement that we have in evidence here 
this morning, got in evidence? 

A. No, he took the statement of Mrs. Mehlin. 
Mr. Mehlin’s statement was taken in Nebraska. 

Q. I am referring now to the statement that 
was read in evidence this morning taken from 
Duane Claggett mght after the accident occurred. 
Was that taken by Mr. Dennis? 

A. That’s right, it was taken by Mr. Dennis. 

Q. All right. 

Myr. Heafey: I will introduce this when Mr. Den- 
nis testifies, your Honor. [67] 

Q. Now, after you had received notice to the 
effect that this car had been taken out of the state 
of Nebraska without the permission of the named 
insured, did you subsequently obtain statements 
from the named insured and his wife? 

Yes, we did. 

And when were those statements taken? 
August 25, 1948. 

And where were those statements taken? 


Oreor 
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A. They were taken back in Nebraska. 

Q. And by whom were they taken? 

A. They were taken by our attorneys back there, 
I presume. 

Q. What is his name, who asked the questions? 
You can tell by who asked the questions, the name 
of the person. 

A. Direct examination by Mr. Healey. 

Q. And is Mr. Healey of the law firm that took 
the statement for you in Lincoln, Nebraska? 

A. Yes, I’m sure that is correct. 

Q. Can I see that, please? Now, Mr. Hunt, are 
these the first statements that were taken from 
either Mr. or Mrs. Mehlin with reference to the 
facts surrounding the taking of this automobile out 
of the state of Nebraska? A. That is correct. 

Mr. Boyd: Objected to as calling for a con- 
clusion of the witness, your Honor, not for a fact. 

The Court: If he knows. [68] 

Q. (By Mr. Heafey): From an examination of 
your file and from your knowledge of the matter 
thereof, these are the first statements that were 
taken concerning those matters? 

A. ‘That is absolutely correct, yes. 

Mr. Heafey: JI am going to offer these state- 
ments in evidence. 

Mr. Boyd: Your Honor please, these statements, 
according to the admission of the witness, were 
taken in August, 1948, after the case had been in 
their hands for a period of ten months after they 
had offered settlement, after they had 
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Mr. Heafey: Objecting? 

Mr. Boyd: Those are the grounds of my objec- 
tion, purely hearsay, not binding on this plaintiff 
under the doctrine of estoppal. — 

The Court: I don’t think they are, either, but 
the legal effect of those statements I assume is to 
the same effect as the testimony of Mr. and Mrs. 
Mehlin. 

Mr. Heafey: Exactly, your Honor. 

The Court: And is the only purpose of intro- 
ducing those statements, would be to show that was 
the first time that the insurance company found out. 

Mr. Heafey: Precisely. 

The Court: Tending to prove that they hadn’t 
had any permissive use of this automobile, so I 
think the entire—I wouldn’t want to allow those 
statements in evidence, but I think [69] the witness 
could be asked if, so far as his part of the company 
is concerned, whether that was the first notice that 
they had. 

Q. (By Mr. Heafey): Mr. Hunt, after these 
statements were taken from Mr. and Mrs. Mehlin 
in Lincoln, Nebraska, on the 25th day of August, 
1948, and were referred out here to your office, was 
that the first information vou had of the details 
concerning the taking of this automobile out of the 
state of Nebraska? A. That’s right. 

Q. Prior to that time I believe you testified that 
in the early part of July, or on July 6 or 7, that 
Mr. Bledsoe had informed you to the effect that 
he had heard it had been taken out? 
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me That’s right. 

Q. And was it after that you had these state- 
ments taken? 

A. We didn’t take a statement from the assured 
previous to that time, because he wasn’t in the car 
and knew nothing about the accident. 

Mr. Boyd: I move to strike that as self-serving. 

The Witness: We presumed there was permis- 
sion. 

Mr. Boyd: Just a moment, that is non-respon- 
sive. 

The Court: Yes, it is a voluntary statement, will 
be stricken, and the jury instructed to disregard it. 

Q. (By Mr. Heafey): Mr. Hunt, will you refer 
to your file, please, and tell the jury just what 
coverage came under the policy in this matter? [70] 

Mr. Boyd: Calls for an opinion and conclusion 
of the witness, the very point at issue in this case, if 
your Honor please. 

Mr. Heafey: No, I want 

The Witness: I have a copy of that and the 
coverage—— 

Mr. Heafey: I wanted to inquire as to whether 
or not there was collision insurance here. We want 
to show what the coverage was on this particular car. 

The Court: Wouldn’t that be in the policy? 

Mr. Boyd: The policy is not in evidence. 

The Court: The policy is in evidence, unless 
there is some supplemental agreement. 

Oe (By My. Heafey): Mr. Hunt, can you tell 
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from looking at the policy? 

A. Is this the original, Mr. Mehlin’s copy? 

Q. This is a certified copy of the original. Can 
you tell from examining that as to whether or not 
there was any collision insurance on that auto- 
mobile ? 

A. No, sir, there wasn’t. No collision coverage. 

Q. All right. Are you acquainted with a Mr. 
Gripenstraw ? A. Yes, I am. 

What is his full name? 

Louis Gripenstraw. 

Is he employed by the State Farm Mutual? 
Yes. [71] 

In what capacity? 

Traveling adjustor. 

Does he work under you out of the Berkeley 
office ? A. That is correct. 

Q@. And what are his duties as an adjustor? 

A. To investigate accidents, take statements, ob- 
tain the evidence and to negotiate settlements if the 
facts prove it is a case up to, up to a certain 
amount. His authority is limited. 

Q. What is the limit of his authority? 

A. $3,000. 

Q. Is that the limit of all adjustor authorities? 

i ‘Chat serio 

Q. Does he or any adjustor working out of your 
office have any authority to waive any provisions 


OPOorOoPS 


of a policy? 
Mr. Bovd: Your Honor please, that is a ques- 
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tion, I think, is purely a question of legal conclu- 
sion. 

The Court: I think so. 

Mr. Heafey: I will withdraw the question. 

The Court: Sustained. 
Are you acquainted with a Mr. Dennis? 
Yes. 
Does he work out of your office? 
Yes, he does. 
What is his full name? 
John Dennis. 
. And in what capacity does he work in your 
office? [72] 

A. The same capacity as Mr. Gripenstraw, trav- 
eling adjustor. 

Q. And has the same authority as Mr. Gripen- 
straw ? A. Exactly the same, yes. 

Mr. Heafey: You may cross-examine. 


OPOPOorS 


Cross-Examination 
By Mr. Boyd: 


Q. My. Hunt, how long have you been adjusting 
claims, sir? 

A. Well, I worked as an outside adjustor for 
several years. I have been with the State Farm 
for sixteen and a half years. 

Q. I take it then that you are entirely familiar 
with the claim adjusting business, are you, sir? 

A. Well, I should be. 

Q. Ithink so. You know, do you not, Mr. Hunt, 
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that the first question that any claim adjustor ever 
determines when a loss is reported is whether or 
not the policy covers the accident; is that not true, 
sir? 

A. Well, just what do you mean? You’re speak- 
ing about coverage or not. Yes, I should never 
investigate a case until I find out his coverage, 
verify that, that is right. 

Q. And the first thing that happened in this case 
right here when this accident report came in was 
that you verified the coverage, did you not, sir? 

A. We verified the fact the car was insured 
for Mr. Mehlin, yes. 

Q. Well, didn’t you know the day this accident 
was reported Mr. Wilbur Mehlin was a resident of 
Lincoln, Nebraska? [73] 

A. We knew it after we had wired for cover- 
age, yes. 

Q. That was in November of 1947, was it not? 

A. November 38, that is right. 

Q. And you knew that when Mrs. Mehlin came 
in your office to report that accident that she was 
residing in Richmond, California, did you not, sir? 

A. Yes. 

Q. And you knew that when you sent your ad- 
justor out to take the statement from Mr. Claggett 
that he had obtained the permission to use the auto- 
mobile from Mrs. Mehlin, did you not, sir? 

A. Yes, we knew that he had her permission. 
We never questioned that. 
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Q. You didn’t question the coverage at all, did 
you? 

A. Not at that time. We had no reason to be- 
cause Mrs. Mehlin said she was the wife out here 
for a visit and we assumed that being the wife she 
had his permission. We didn’t question it. 

Q. And as a matter of fact, you were so certain 
that Mr. Claggett was covered under your policy 
that you authorized your adjustor to come over and 
offer Mr. Castro $7500, didn’t you? 

A. At the time we started to settle it, we as- 
sumed she was driving the car with the policy 
holder’s consent, that he was driving it with her 
consent. I will answer that by saying—— 

Q. That question should be answered yes or no, 
and then explain it. [74] 

The Court: Answer it yes or no, if you ean, 
and then explain it. 

A. Yes, at that time we thought he was covered, 
yes. 

Q. (By Mr. Boyd): And never even questioned 
the coverage sufficient to request your Lincoln, 
Nebraska, office to check with your named insured, 
did you? 

A. No, we didn’t check at that time because we 
assumed that the information we had gotten from 
Mrs. Mehlin was correct. 

Q. The information that vou had from Mrs. 
Mehlin was merely to the effect that Mr. Claggett 
was driving with her permission ? 
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A. She didn’t 
Q. Is that the information? 

A. She told us she had given him permission 
to drive the ear, that is right. 

Q. That is all the information you had when you 
authorized your adjustor to authorize $7500? 

A. That is all she gave us. She never, when Mr. 
Dennis questioned her, she never gave us the true 
facts. 

Mr. Boyd: I will ask that go out, if your Honor 
please, as to what Mr. Dennis said and something 


else. 

The Court: Yes, I think I will strike that out. 

Q. (By Mr. Boyd): Isn’t it a fact, Mr. Hunt, 
that at the time you authorized your adjustor to 
offer $7500, the only information that you had had 
or requested from Mrs. Mehlin was whether or not 
she had authorized Mr. Claggett to drive [75] that 
car ? A. That’s correct, yes. 

Q. Yes. Now, after this suit was filed, Mr. Clag- 
gett came into your office, did he not, with a sum- 
mons and complaint? 

A. I don’t know how the summons and com- 
plaint got in there; I couldn’t say. 

Q. Doesn’t your file show how it came in there? 

A. It might; I don’t know. I didn’t notice 
whether it came in or was brought in or given to an 
agent. They come in many ways. 

Q. And would you look at the file and tell how 
the summons and complaint came into your office ? 
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A. We don’t keep a record of that, as a rule. 
All we are interested in knowing is when the service 
was made. Who brings it in, that is immaterial. 

Q. You don’t know how this summons and com- 
plaint was brought into your office? ENE INGE 

Q. Do you know what date it came into your 
office ? 

A. We have summons and complaint come in 
quite often through the mails, sometimes brought in 
by an agent. We don’t pay much attention how 
they: 

Q. I imagine they do, but does your file show 
how this summons and complaint came into your 
office ? 

A. I wouldn’t know without taking an hour to 
go through it. 

Q. You have been through your file before you 
testified, or [76] haven’t you, Mr. Hunt? 

A. If you want to take time off to look 
through 

Q. Didn’t you go through the file this morning 
before you testified ? 

A. Yes, I went through it. In fact, on my way 
over here in the ear. ; 
Q. Didn’t you go through it again at noon? 

A. No, I just had a discussion with Mr. Leigh- 
ton, I didn’t go through the file at noon, no. 

Q. What date was the summons and complaint 
served on Mr. Claggett? 

A. JI haven’t the slightest idea. 
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Q. Does your file show that? 

A. I wouldn’t know; it might. 

Q. Can you look and tell us the date that it was 
served, sir? 

Mr. Bledsoe: I have it here, if you want it. I 
have the summons. You want a stipulation on it, 
counsel ? 

Mr. Boyd: I would like to know what the file 
shows. 

Mr. Bledsoe: My file has it. 

Mr. Boyd: You have the 

Mr. Bledsoe: Yes. 

The Witness: I don’t have the original complaint 
here, anyway. 

Mr. Bledsoe: Served 12/27/47. 

Mr. Boyd: December 27, 1947, according to your 
attorney, [77] Mr. Hunt. 

Mr. Bledsoe: That is probably correct. 

The Witness: I wouldn’t know. 

Q. (By Mr. Boyd): And did you, or anyone in 
your office, have any conversation with Mr. Claggett 
after the summons and complaint were filed? 

A. I doubt it, because we had his statement, we 
already had his statement, and the file was referred 
to Mr. Leighton’s office and any further conversa- 
tion with Mr. Claggett would be had by Mr. Bledsoe. 

Q. When was the file referred to Mr. Bledsoe? 

A. That date is in here some place. April 15, 
1948, apparently. 

Q. Was referred to Mr. Bledsoe—— 
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A. No, that is the date we—no, it was before 
that. 

Mr. Boyd: Do you have that date, counsel? 

Mr. Heafey: A letter of transmittal here some 
place. February 6. 

Mr. Boyd: February 6. 

Q. Did you or any of your adjustors have any 
communications or conferences with Mr. Claggett 
between the time that the summons and complaint 
was served in December of 1947 until you referred 
it to Mr. Bledsoe in February of 1948? 

A. I don’t think so. J wouldn’t know of any 
if we did. 

Q. Well, as a usual manner in the handling of 
claims, when a customer is sued for several thou- 
sand dollars, don’t you usually [78] talk to the man 
that has been sued? 

A. Well, we had his statement and it was re- 
ferred to our attorney’s office and they take care 
of it from there on. 

Q. Isn’t it customary for the adjustor himself 
to tell the insured who has been sued that a certain 
attorney will defend them, or what do you do about 
that ? 

A. We don’t tell them in person, we notify them 
by mail, which we did in this ease. 

@. Fine. Now, when did you notify Mr. Clag- 
gett by mail acknowledging receipt of the summons 
and complaint and telling him what to do? 
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A. We notified our assured on April—I gave 
you that date a minute ago. 

Q. That is correct. A. April 15, wasn’t it? 

Q. Yes. When did you notify Mr. Claggett, the 
man that was served with summons and complaint, 
as of what date? 

A. Mr. Claggett is not the named insured, not 
duty bound to notify him. 

Mr. Boyd: I ask that go out, whether duty bound 
or not. 

The Witness: Notified our assured on April 15, 
1948, sent a carbon copy to our attorney and to our 
Nebraska office. 

Q. Well, Mr. Hunt,—— 

A. But we didn’t notify Mr. Claggett as fee as 
I know, because he is not insured with us. [79] 

Q. Well, Mr. Hunt, when a man who is sued and 
brings a complaint into your office for something of 
approximately $100,000, is it your testimony that 
you don’t even acknowledge receipt of the summons 
and complaint, or confer with him, or anything? 

A. The policy holder 

Mr. Heafey: That is objected to as assuming 
something not in evidence, the fact that Mr. Clag- 
gett brought this complaint into them. 

The Court: I think it 1s a little bit argumenta- 
tive. 

Mr. Boyd: Let me reframe the question. 

Q. Did you ever have any communication of any 
kind with Mr. Claggett after this summons and 
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complaint was served some time in December, 1947, 
up until July? 

A. I didn’t; I don’t think anyone in our office 
did, but I presume our attorney’s office did. 

Q. You have the file there. Does your file refer 
to any copies of letters sent to Mr. Claggett? 

A. None, I don’t think there are any in here 
to Mr. Claggett. 

Q. Is that your complete file, Mr. 2 

A. Yes. 

@. You notified Mr. Mehlin that the suit was for 
an amount exceeding his policy limits, did you not? 

A. Yes. 

Q. And is it your testimony you didn’t notify 
Mr. Claggett, the only man who had been served, 
that the amount of the suit was [80] for an amount 
exceeding your policy limit? 

A. That is not material. We don’t insure 

Mr. Boyd: I will ask that be stricken and the 
witness directed to answer the question. 

The Court: The previous answer may go out. 
Read the question. 

(Question read by the reporter.) 

A. In ease of litigation we notify our policy 
holder only. 

Mr. Boyd: Your Honor please, may I have a 
direct answer to that question ? 

The Court: Answer directly. Is it your testi- 
mony you didn’t notify Mr. Claggett? 

The Witness: No, I am sure we didn’t. 
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Q. (By Mr. Boyd): May I see your file, please? 
And did you at any time notify Mrs. Mehlin that 
an action had been filed naming Mrs. Mehlin as a 
defendant for an amount exceeding her policy limit? 

A. Not to my knowledge. 

Q. The only one that you notified was Mr. Meh- 
lin? A. That’s right. 

Q. Now, Mx. Hunt, at the time that you first 
contacted Myr. Claggett, there was no doubt in your 
mind at that time but that he was operating the car 
with Mrs. Mehlin’s permission, is that true? 

A. That is right, with her permission; that is 
right. [81] 

A. And there was no doubt in your mind at that 
time that the policy covered Mr. Claggett, was 
there ? 

A. As far. as we knew at that time, that is cor- 
Teer 

Q. And during the time that you were negotiat- 
ing with Mr. Castro through your adjustor, there 
was no doubt in your mind but that the policy 
eovered Mr. Claggett, was there? 

A. No, I don’t think we would have had negotia- 
tions if there was any doubt in our minds. 

Q. If Mz. Gripenstraw stated to Mr. Castro 
that the automobile was being operated with the 
permission of the owner at the time that he was 
negotiating, that would have been with your full 
approval, would it not, sir? 

A. Iam sure Mr. Gripenstraw didn’t make that 
statement. 
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@. If he had made that statement you certainly 
would have had no objection to it? 

A. I could have objected; I wouldn’t be bound 
by his statements. 

@. If you had been asked the question by Mr. 
Castro as to whether there was any question as to 
the permissive use of the automobile, you would 
have told him there was no question? 

A. At that time I would have assumed that 
coverage was all right at that time, yes. 

Q. So if Mx. Gripenstraw did make that state- 
ment, why, you would have had no objection to him 
making it? 

Mr. Heafey: That is objected to as incompetent, 
irrelevant and immaterial, whether or not he ob- 
jected to it. [82] 

The Court: Yes, I think so. 

Q. (By Mr. Boyd): Now, Mr. Hunt, you ob- 
tained the facts from Mr. Claggett as to how this 
accident occurred, did you not? 

A. Mr. Dennis did, yes. 

Q@. And that was reported to you? 

A. That is right. 

Q. And you knew that the deceased had been 
struck in a crosswalk and knocked some 90 feet, 
is that correct? 

A. I am not very familiar with the facts now. 
I don’t remember for sure just what 

Mr. Heafey: The statement doesn’t indicate that, 
counsel. 
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Q. (By Mr. Boyd): The statement has been 
read in evidence, but you went over the file and 
knew what the facts were, did you not? 

A. Yes, Mr. Meyers did at the time. I didn’t 
go over the file when it first came in. 

Q. Mr. Hunt, as I understood you to say, the 
company offered $7500 in settlement, is that cor- 
rect? A. That is correct. 

Q. And how did you determine the value of that 
case as $7500? 

A. Well, we didn’t feel it was a hopeless ease, 
felt there was some defense, contributory negli- 
gence, but it was a death case. Where that element 
is involved, thought it better to settle. 

Q. Was there any question in your mind but that 
the plaintiff’s damages far exceeded your policy 
limit of $10,000? [83] 

A. It was a ease of liability, if our man was en- 
tirely at fault and no negligence on the part of the 
deceased, it was a ease that would far exceed our 
limits. 

Q. And isn’t it a fact, Mr. Hunt, that the only 
reason that you withheld your offer to $7500 was 
the fact that you knew that the plaintiff couldn’t 
get more than $10,000 because of your policy limit? 

A. No, if we had felt it was a clear case of 
liability we would have offered more than $7500 
on a ten limit. We felt there was some defense in 
it. This man was running across the street, wasn’t 
looking out for his safety. Apparently from our 
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investigation we felt that it was about a 50-50 case. 
We felt we had 50-50 to win. 

Q. What is your limit of authority? 

A. My limit is the same. No one in my company 
has any authority over $3000. 

Q. I beg your pardon? 

A. No one in my company has any authority to 
settle a case over $3000. If you want authority 
above that you have to get it from the claims com- 
mittee, which is composed of five men who meet 
four times a week and they place the value on the 
elaims. 

Q. And was this case submitted to your claims 
committee ? 

A. Qh, yes, all claims over that amount have to 
go to the committee. 

Q. That was back in Bloomington, Illinois? [84] 

A. No, we have our own committee here in 
Berkeley. 

Q. And your claims committee authorized the 
offer of $7500? A. That’s correct. 

Q. What reserve were you carrying on this case, 
Mr. Hunt? 

A. Our reserves are always much higher than 
what we ever expect to pay on them because our 
reserves have to include adjusting expense, attor- 
ney’s fees, and all the other expenses which are in- 
cluded beside any possible settlement, so we usually 
earry a reserve of at least one third more than what 
we think the claim is worth. In other words, for a 
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elaim we think we might settle for seven, we put 
$10,000 on it. 

Q. But in this particular case you carried a 
damage reserve of $10,000, did you not? 

A. Practically all death cases are opened up 
with a maximum reserve. 

Q. And that is the reserve that you carried in 
this case? 

A. I haven’t got the outside file, I will have to 
see it. 

Mr. Castro: I have clipped the pages, Mr. Hunt. 

Q. (By Mr. Boyd): The page is clipped there; 
will you take a look at it, please? 

A. Yes, we were carrying ten. 

Q. And during the months of November, De- 
cember of 1947, January, February, March, April, 
May and June of 1948, you never questioned the 
company’s coverage for Mr. Claggett, did you? 

A. We didn’t question the coverage until we 
found out the truth [85] of the situation from Ne- 
braska. 

Q. And you never made any effort to contact 
your named insured, Wilbur Mehlin, during those 
same months, did you? 

A. Well now, you see our Nebraska office was 
notified immediately, and received a copy of the 
file; they received copies of everything as they came 
into us, and they had a complete file of all those. 
It is very possible our Nebraska office contacted 
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him, it would be up to them to do it. They have 
the master file. 

@. In other words, it is the duty of the com- 
pany of the office where the named insured lives, 
where the policy is written? A. That is right. 

®. To contact the company ? 

A. That is right. 

q. The insured ? 

A. Any need for contact they should make it 
there. 

). So regardless of whether they did or did not 
contact the insured, so far as you know the Ne- 
braska office never questioned the coverage of this 
ease until July of 1948, is that correct? 

A. They probably didn’t; I am sure they would 
have notified us. 

@. Any question in their mind, they would have 
immediately contacted you? 

A. Yes, I think they would. 

Q. And if there had been any question in your 
mind about the coverage, you would immediately 
have contacted their office, [86] would you not, sir? 

A. Yes, we would. 

Mr. Boyd: Now, I have no more questions at 
this time. J would like to have an opportunity to 
take a look at that file. I think counsel has some 
additional witnesses, if the witness may be excused 
for the time being. 

The Court: Unless there is some redirect. 
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@. Mr. Hunt, when are reserves set up on these 
claims, when they come in? 

A. Set reserves up immediately. On this par- 
ticular file we set up $1500 when we first opened the 
file. 

Q. I see. 

A. We have to set up a reserve immediately. 
It is adjusted later on after we obtain all the in- 
formation. 

Q. Now, if the Nebraska office of the company 
interviews witnesses and takes statements, do they 
forward copies of the original statements out here 
if the action is pending out here? 

A. If the action is pending out here they would 
forward the originals. 

Q. Is there anything in the file that indicates 
that the Nebraska office at any time up until this 
deposition was taken had contacted either Mr. or 
Mrs. Mehlin? 

A. There is nothing in our file that would indi- 
eate it. 

Mr. Heafey: That is all. [87] 


Recross-Examination 
By Mr. Boyd: 


Q. You’re still carrying $10,000 reserve on this 
case, are you not? 
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Mr. Heafey: That is objected to on the grounds 
it is incompetent, irrelevant and immaterial. 

The Court: Sustain that objection. 

Mr. Boyd: That is all at this time. 

Mr. Heafey: Mr. Dennis. 


JOHN DENNIS 


called as a witness on behalf of the defendant, 
sworn. 


The Clerk: Will you state your name to the court 
and jury, please? 
A. John Dennis. 


Direct Examination 
By Mr. Heafey: 


Q@. Mr. Dennis, what is your business or occupa- 
tion? A. Claim adjustor. 

@. For what company? 

A. State Farm Mutual. 

@. And for how long a period have you been 
employed by this company ? 

A. Just a little under four years. 

Q. Were you employed by that company on the 


31st day of October, 1947? [88] AQ Nessie 
Q. And continuously thereafter ? 
A. Yes, sir. 


Q. Is that right? Now, in what capacity were 
you employed by them? 
A. As a claim adjustor. 
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Q. And what are your duties as a claim ad- 
justor ? 

A. Investigation of accidents and compromising 
of claims. 

Q. I will ask you whether or not a file was re- 
ferred to you for investigation that involved an 
accident that occurred on the 3lst day of October, 
1947, on Access Highway near the city of Rich- 
mond, in which a person by the name of Mr. Porter 
was involved and subsequently died? 

A. Yes, sir. 

@. And when did that file first come to your 
attention, do you know? 

A. The first week in November, 1947. 

Q. And had a proof of loss already been filed by 
someone before that file was given to you? 


Di SEES, silly, . 
Q. And who had filed that proof of loss, do you 
know ? A. It was filed by Mrs. Mehlin. 


Q. I will show you what purports to be a proof 
of loss and ask you if you will examine that, please. 
Was that proof of loss in the file at the time the file 
was referred to you for investigation? [89] 

A. Yes, sir, at was. 

Q. Now, did you interview a person by the name 
of Duane Claggett? A, Wes, sir. 

@. And did you take a statement from him? 

A. Yes, sir. 

Q. Was that statement signed by him in vour 
presence ? A. Messi: 

Q. I will show vou the statement dated Novem- 
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ber 7, 1948, which purports to be signed by Duane 
R. Claggett. I will ask you if you took that state- 
ment; did you take that statement ? 


A. Yes, sir. 

Q. And was that statement signed by Mr. Clag- 
gett in your presence? A. Yes, sir. 

@. Is that his signature? An) Wes. it is: 


Mr. Heafey: ‘This statement has already been 
read in evidence, your Honor. 

The Court: Yes. 

Q. (By Mr. Heafey): I show you a statement 
taken from—where was this statement taken? 


A. Where? 

Q. Yes. A. Taken in Richmond. [90] 

Q. I mean the address. 

A. Taken at 1106 Main Street, I believe. 

Q. Main Avenue, Richmond, is that right? 

A, That is right. 

Q. Now, did you also interview Mrs. Mehlin? 

A. Yes, sir. 

@. And when did you have a discussion with 
her ? 


A. Well, it was in the first week in November, 
the day I went there and took the statement from 
Claggett. 

Q. The day you took the statement from Clag- 
gett you talked to Mrs. Mehlin? 

A. That is right. 

Q. Where was she at that time? 

A. She was in the apartmnent at the address on 
Main Avenue where I talked to Claggett. 
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Q. And will you tell us what the conversation 
was you had with Mrs. Mehlin at that time? 

Mr. Boyd: Your Honor please, we object on the 
grounds it is hearsay, what anything Mrs. Mehlin 
may have told this adjustor. Certainly entitled to 
a right of cross-examination. 

Mr. Heafey: Goes to the notice the company had 
with reference to the facts as to whether or not she 
told him that she had taken the car from Nebraska 
with the permission of her husband. 

Mr. Boyd: Your Honor please, it is still hear- 
say. [91] 

The Court: May not be, the question of notice. 
Limiting it just to the matter of notice? 

Myr. Heafey: That is right. 

The Court: I will allow it. 

Q. (By Mr. Heafey): Will you tell us what 
the conversation was that vou had with Mrs. Mehlin 
on that question ? 

The Court: With respect to whether or not she 
told you she had taken the car from Nebraska with- 
out her husband’s permission. 

The Witness: She did not tell me that. 

Q. (By My. Heafey): What did she tell you 
in that connection ? 

A. Told me she was visiting in California; her 
husband was at home. 

Q. And did you ask her how long she was going 
to remain? Give me the substance and effect of the 


us. Bertha Lee Porter, ete. 193 


(‘Testimony of John Dennis. ) 
questions you asked her and the answers she gave 
you on that occasion. 

A. I asked her first where Mr. Mehlin was. I 
didn’t know where he was, didn’t know, and she 
told me he was at home. She was visiting here in 
California and staying with friends in Richmond. 
And I asked her how long she intended to be here 
and she told me she was uncertain how long her 
visit would be, and I asked her if she would be, if 
I could loeate her at the address in Richmond if it 
became necessary. She said yes, as long as she 
remained there. That is the substance of it. 

Q. And did she give you a home address, Ne- 
braska address? [92] 

A. Indirectly, yes. I asked her if she still lived 
at that address and she said yes. 

Q. Had you referred to this proof of loss in the 
file at that time? And I will ask you if there was 
an address on that proof of loss. A. Yes, sir. 

@. And an address for mailing, and what ad- 
dress was that? 

A. 210 North 29th Street, Lincoln. 

Q. Lincoln what? A. Nebraska. 

Q. Now, did you ask her whether or not this 
ear was being driven with her permission by Mr. 


Claggett? A. Yes, sir. 
Q. Did you talk to her before you talked to 
Claggett? xe NOS, .81r 


Q. Was it at the home where you found Mr. 
Claggett? 
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A. Yes, sir; that is right. He was there, he was 
in the vicinity. I think he was outside and she 
called him in. 

Q. Isee. 

You may cross-examine. 


Cross-Examination 
By Mr. Boyd: 


Q. Mr. Dennis, you didn’t bother to take a state- 
ment from Mrs. Mehlin, is that correct ? 

A. No. 

Q. The only thing you were interested in was 
in finding out how [93] this accident occurred, is 
that not true? 

A. That was my first concern, yes, sir. 

Q. No question in your mind but that the policy 
covered Mr. Claggett, was there? 

A. No, sir. 

Mr. Heafey: That is objected to, incompetent, 
irrelevant and immaterial as to what was in his 
mind, your Honor. 

Mr. Boyd: Whether it was his duty to find out 
is certainly material, your Honor. 

The Court: I think that calls for a conclusion. 

Mr. Boyd: I will reframe the question. 

@. You knew that the car was registered in 


Lincoln, Nebraska ? A. Yes, sir. 
Q. Mrs. Mehlin told you that her husband 
wasn’t with her ? A. Yes. 


Q. Mays. Mehlin told you that she had been out 
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here and was going to stay for an indefinite time? 
A. Yes. 
Q. And you still didn’t even question Mr. 
Mehilin ? A. Question 
Q. Mr. Mehlin. 
A. Mr. Mehlin wasn’t there. You mean I didn’t 
question her about him? 


Q. Yes. 
A. I asked her where he was, is that what you 
mean ? [94] 


Q. You didn’t ask Mrs. Mehlin if she had per- 
mission of her husband to take the automobile, did 
you? eNO, Sil 

Q. And why didn’t you? 

A, I—I don’t think the question occurred to me. 

Q. In other words, isn’t it true, Mr. Dennis, that 
you just assumed that the wife had permission to 
use the automobile and give anyone else permission 
to do it? Nees, Si. 

Q. You knew that Wilbur Mehlin was the named 
insured, did you not, on the policy ? 

A. That is right. 

@. And you knew that Mr. Claggett resided in 
California, did you not? 

A. Temporarily, you mean? Yes. 

Q. Did Mr. Claggett ever at any time to your 
knowledge reside any place else other than Cali- 
fornia? A. Yes, sir. 

Q. Where did he come from? 

A. Well, his parents lived in Mora, Minnesota, 
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while he was living at this address in Richmond. At 
that time I think it was on a temporary basis, too. 

Q. I see. Did you ask Mr. Claggett whether he 
was acquainted with Mr. Mehlin? 

A. I knew after I had talked to him that he 
didn’t know. Whether [95] he volunteered the in- 
formation or elicited on a direct question or not, 
I don’t remember. 

Q. I see. So, Mr. Dennis, you knew after you 
interviewed Mr. Clagget that he didn’t even know 
Mr. Mehlin. That is your testimony, is it not, sir? 

A, Ghatais tight, 

Q. And even though you knew that Mr. Claggett 
didn’t even know Mr. Mehlin you still assumed that 
this case was covered, didn’t you? 

A. Well, I don’t assume those things to begin 
with. I mean, I don’t have to make an assumption. 
My position is going out, the contact with Claggett 
was not to cover whether he knew Mr. Mehlin or 
whether he had Mr. Mehlin’s permission to use the 
car, and on the face of it there wasn’t anything to 
arouse suspicion that he didn’t, so I concerned 
myself that particular day only with finding out 
how the accident happened. Does that explain why 
I didn’t ask? 

Q. Well, Mr. Dennis, as a claim adjustor it is 
your duty to determine facts from which either you 
or your superior can determine whether or not the 
policy covers the driver of an automobile, is that 
not true? A. That is true. 
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Q. And you found out in your investigation im- 
mediately after this accident that Mr. Claggett 
didn’t even know Mr. Mehlin, didn’t you? [96] 

A. That is true. 

Q. And you knew Mr. Claggett was residing in 
California and Mr. Mehlin was residing in Lincoln, 
Nebraska; you found out that, didn’t you ? 

Ewe hat is true. 

Q. And you still didn’t even question whether or 
not the policy covered Mr. Claggett, did you? 

A. Well, I knew that it would have been physi- 
cally impossible for Ma. Claggett to have had Mr. 
Mehlin’s permission and Mr. Mehlin was in Ne- 
braska and Mr. Claggett in California, so obviously 
he couldn’t have asked Mr. Mehlin for his permis- 
sion and I just didn’t ask the question. 

Q. i see. So you just didn’t raise any question 
of coverage even though you knew he couldn’t have 
had permission ? A. Not at that time. 

Q. At any time did you? 

A. Well, we never had another opportunity to 
talk to Mr. Claggett, as I recall. 

Q. Well, whether you had an opportunity to 
talk to him or not, did you ever? 

A. No, none. 

Q. Raise the question of coverage even though 
you knew from the—immediately after the accident 
occurred, that Mr. Claggett didn’t even know Mr. 
Mehlin and couldn’t have gotten his permission? 

A. Did I raise any question ? 
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Q. “Yes. 

A. You mean raise the question of coverage in 
a conversation with Mr. Claggett ? 

Q. Atany time? A. In the office. 

Q. With your superior, outside of the office, in- 
side the office, or any time? 

A. No, sir, I don’t think the question was ever 
raised until much later in July, 1948. 

Q. Until Mr: Bledsoe raised it in July of 1948? 

A. That’strigin: 

Q. Now, when Mr. Claggett was served with this 
summons and complaint for something in the 
neighborhood of $100,000, did he talk to you? 

A. I don’t believe so, but I don’t remember. 

Q. Did you receive a summons and complaint, 
yourself ? 

A. It was handled by me and I don’t remember 
whether Claggett brought it to me or whether it 
was mailed to me or how I did get it, and I’m not 
sure I talked to Claggett at that time or not, but 
I don’t believe so. 

Q. You did talk to Claggett when you took his 
statement? A. Yes. 

Q. At that time did you tell him if he received 
a summons and complaint to immediately get in 
touch with vou? [98] 

A. I would be only guessing, I am not certain, 
almost certainly I did. If there was a proof of loss 
in the office you would tell them if they are served 
to present the summons and complaint. 
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Q. You also tell them not to talk to anyone else 
except you about the case, do you not? 

Mr. Heafey: That is objected to as immaterial. 

Mr. Boyd: I think it is very material as to the 
instructions this witness gave Mr. Claggett as to 
who covered him under the policy. 

The Court: I will allow it on that ground. 

Mr. Heafey: You say did you always or did 

The Witness: I told him that. 

Q. (By Mr. Boyd): Well—— 

A. I don’t always do it and I don’t remember 
whether I did then or not. 

Q. You generally tell them that, don’t you? 

A. No, I don’t know whether I generally do or 
not. Sometimes you do if you have reason to believe 
that a man might make damaging admissions which 
were not true. In any event, in this case I don’t 
believe I did. 

Q. You don’t recall, but you don’t think you 
told Mr. Claggett not to talk to any attorney repre- 
senting the plaintiff or anything of that kind? 

A. I doubt it, because Mr. Claggett was repre- 
sented by counsel [99] at the time and if I told 
him something like that he might have misinter- 
preted. He either had been charged with a criminal 
violation or was about to be, and retained counsel 
there in Richmond and I left the matter up to him 
what to do. 

Q. On the criminal proceedings file, Mr. Dennis ? 

A. Yes. 
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Q. That was because of the accident itself, 
was it? A. Yes, it must have been. 

Q. Now, did you at any time after you received 
a summons and complaint have any correspondence 
with Mr. Claggett? 

A. Correspondence in writing ? 

Q. Correspondence or conversation. 

A. I don’t think so. I saw him again, of course, 
at the time this thing was tried between the time 
I first talked to him during the week or two weeks 
immediately following the accident, I probably 
talked to Claggett more than once. In fact, I did 
talk to him more than once, but from a period 
of about two weeks after the accident until the time 
of trial I don’t think, because to the best of my 
recollection Mr. Claggett went back to Minnesota. 

Q. At any time, Mr. Dennis, after the accident 
occurred, did you ever tell Mr. Claggett that you 
had arranged for the State Farm attorneys to de- 
fend Mr. Claggett ? ee NGasii 

Q. Atno time. Did you ever notify him, or did 
your company, [100] to your knowledge, that the 
amount of the suit was in excess of the pohey limit 
that the State Farm Mutual carried on that auto- 
mobile? 

A. As I reeall, Mr. Claggett was personally 
served and had seen the complaint, so I wouldn’t 
have told him that. I am trying to recall whether 
T did. If he brought the complaint in and I had a 
chance to talk, I wouldn’t have told him that be- 
eause he was able to read and he would have the 
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complaint in his possession, but it 1s possible that if 
he brought the complaint in my office personally to 
give it to me I might have looked at it and seen that 
the amount was in excess of the limit and advised 
him that it was the fact that he didn’t get an excess 
letter would seem to indicate that he did, but I don’t! 
remember. 

Q. Lsee. A. Ireally don’t know. 

Q. In other words, it is your practice, Mr. Den- 
nis, to either advise the assured or the driver per- 
sonally that the amount of the suit is in excess of 
your policy limit and that they are entitled to get 
their own attorneys at their own expense if they so 
desire, or write them an excess letter, is that true, 
to the same effect ? 

A. Well, I believe that is, but it is something I 
don’t do and couldn’t answer because it would be 
one of the managerial officers who would write the 
excess letters, I don’t write them. As soon as the 
claim is brought to suit, well, the excess [101] let- 
ters are written by the superintendent. He is re- 
sponsible for advising either the assured or persons 
claiming protection under the policy that the 
amounts demanded are in excess of the policy limits. 

Q. Is it the practice of the company from your 
experience to write excess letters to the insured or 
those claiming under the policy that the amount of 
damages alleged in the complaint exceed the policy 
limit ? 

A. I believe that it is automatic to do that where 
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a named assured, or member of his family is a de- 

fendant or has been served. I don’t know whether 

they do it in the case of a person claiming protec- 

tion who are not named in the policy; I don’t know. 
Mr. Boyd: That is all, Mr. Dennis. 


Redirect Examination 
By Mr. Heafey: 


Q. Did Mrs. Mehlin ever at any time tell you 
while talking to her in the early part of November 
1947, in the early part of November 1947, that she 
and her husband had separated and that she had 
taken the car out of the state of Nebraska without 
his consent? A. No, sir. 

Myr. Boyd: That is objected to on the grounds it 
is self-serving, leading and suggestive. 

The Court: I will allow the answer. Anything 
further ? 

Mr. Heafey: That is all. [102] 

The Court: We will take a short recess now. 
During the recess bear in mind the admonition I 
have heretofore given you. 


(Brief recess.) 


Mr. Boyd: Your Honor please, I understand Mr. 
Hunt has asked to leave. I have two or three ques- 
tions L would lke to ask him at this time. 
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resumed the stand, previously sworn. 


Further Cross-Examination 
By Mr. Boyd: 


Q. Mr. Hunt, who is the chairman of your claims 
committee that you referred to, Mr. Carroll Brock- 
horst ? 

A. Not always. 

@. He was on January 22, 1948, when this case 
went to the claims committee. 

A. He could have been, I don’t know for sure. 

Mr. Heafey: May I see that, counsel? I would 
like to have the court examine this first, your 
Honor. This, in my opinion, is absolutely imma- 
terial to any of the issues in this case. 

The Court: What is the purpose of that? 

Mr. Boyd: To corroborate Mr. Castro’s testi- 
mony, if your Honor please, that they offered $7500 
and indicate might go to $8500. Is that stipulated ? 

Mr. Heafey: No question about that. That is 
stipulated. [103] 

The Witness: I admitted that in my testimony. 

Mr. Heafey: In the early part of 1947. 

The Court: I think that only deals, the letter 
only deals with the question whether or not they 
had contributory negligence. 

Mr. Boyd: That is correct. 

Mr. Heafey: Ihave no objection to that. 

Mr. Boyd: May we read it into evidence, Your 
Honor ? 
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Ladies and gentlemen, this is a letter dated Feb- 
ruary 1, 1948, Lincoln, Nebraska, Claim Depart- 
ment, to Mr. W. R. Hunt, Assistant Claims Man- 
ager. 

‘We note the copy of your letter of February 6 
to attorneys Dana, Bledsoe & Smith. 

‘In the report of investigation under paragraph 
4, Insured Driver—permission—Agency it is stated 
Duane Richard Claggett borrowed the car from 
Mrs. Mehlin the wife of the named insured and 
he was driving the car with her permission and 
consent. We did not discover in the file particularly 
whether Claggett was an agent of our insured or 
whether he was driving the car for the benefit of 
our insured or spouse. We do not know of the in- 
tricacies of the law of California and therefore do 
not know whether we want to send the regular ex- 
cess suit notice letter to our assured, and for that 
reason believe if the suit letter is to be [104] sent, 
it should come from you boys who know the law of 
land in which this acaident occurred. 

‘‘Tf you agree with me and do send the suit letter, 
please forward us a copy.”’ 


Counsel, I would like also to read the excess letter 
that went out in April. It has been referred to by 
the witness. 
Mr. Heafey: Yes, we have no objection to that. 
Mr. Boyd: On April 15, 1948, a letter written by 
Mr. G. KE. Mevers, Claim Superintendent of the 
State Farm Mutual Auto Insurance Company to 
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Marvin Mehlin, 210 North 29th Street,, Lincoln, 
Nebraska. 

‘“We have forwarded the file in connection with 
the above claim to Dana, Bledsoe & Smith, attor- 
neys, 440 Montgomery Street, San Francisco, Cali- 
fornia, and have asked that they-look after the de- 
fense on the lawsuit brought against you by Bertha 
Lee Porter, Charles Earl Porter and John Richard 
Porter. 

‘“These attorneys will give the matter all the nec- 
essary attention and when they wish you to call at 
their office with reference to the case, they will 
notify you. When you hear from them, please com- 
ply with all requests they may make. 

‘‘As the duly authorized representatives of your 
insurance carrier, these lawyers are, under the terms 
of your policy, entitled to your complete cooperation 
throughout the handling of this ltigation, and we 
would [105] appreciate his having the benefit 
thereof. 

‘“We note that the amount claimed against you in 
this suit is in excess of the protection afforded by 
your policy, and should a judgment in this case ex- 
eeed the limits of your policy, you would be per- 
sonally liable for the balance over and above that 
amount. In view of the possible personal liability, 
it will be agreeable with this company and its rep- 
resentatives, for you, if you so elect, to procure at- 
torneys of your own choosing at your own expense 
to represent you personally and appear in this mat- 
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ter in addition to those we have selected and will 
recompense. 

Yours very truly,”’ 


I have no further questions. 

Mr. Heafey: Where is that original letter that 
you referred to? 

Mr. Boyd: February 11, I think. Read that one, 
too. Stipulate. 

Mr. Heafey: There was an answer, your Honor, 
to that letter of inquiry concerning whether or not 
Mr. Claggett was acting as an agent of Mrs. Mehlin 
at the time of the accident and counsel has stipu-. 
lated that answer may be read in evidence. 

This is dated February 24, 1948, and it is from 
John B. Dennis to W. R. Hunt. Reads as follows: 

‘‘Original letters from Paul Dana and W. W. 
Gibson, and a copy of the Answer are attached. 
These original papers were inadvertently attached 
to the duplicate file. Your attention is called to Mr. 
Gibson’s request in his letter of February 11, 1948, 
to which no reply has been made apparently. At 
least, no copy is in the duplicate file. I miss the 
significance of Mr. Gibson’s letter but to clarify 
the status of the driver of the car, Duane Claggett, 
he was operating the car with Mrs. Mehlin’s knowl- 
edge and consent. He had borrowed the car to at- 
tend a dance in Oakland, strictly a social function 
and strictly for his own benefit. He was not acting 
as an agent of the insured nor was he driving the 
ear for Mr. Mehlin’s benefit. 
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“With reference to Mr. Dana’s letter of February 
17, 1948, the only copy of the transcript of the Coro- 
ner’s Inquest would be in the original file. We have 
no photographs so far as I know. The only photo- 
graphs, to which I made reference in my marginal 
report, were those in the Richmond Police Depart- 
ment file which are not available for our inspection 
or use. 

‘“‘We will undertake the additional investigation 
pertaining to the criminal charges. That is to say, 
I will telephone Mr. Sugarman and ask him what 
happened. 

‘Very truly yours, 
‘‘/s/ JOHN B. DENNIS.” 


Mr. Heafey: ‘That is all, your Honor. 
(Witness excused. ) 


Mr. Boyd: May we have them until we complete 
Mr. Gripenstraw, please ? 

Mr. Heafey: You better wait, he is in San F'ran- 
cisco and these two gentlemen are from Berkeley. 

Mr. Gripenstraw, will you take the stand? 


LOUIS GRIPENSTRAW 


ealled as a witness on behalf of the defendants, 
Sworn. 
The Clerk: Will you state your name to the 


Court and jury, please? 
A. Louie Gripenstraw. 
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Direct Examination 
By Mr. Heafey: 


@. Where do you reside, Mr. Gripenstraw ? 

A. San Francisco. 

@. What is your business or occupation ? 

A. Claim adjustor. 

Q. For what company ? 

A. State Farm Mutual. 

@. And for how long have you been employed 
by that company? A. Since April 1, 1946. 

Q. And I will ask you whether or not in the lat- 
ter part of December of 1947, you had a conversa- 
tion with Mr. Castro concerning the case of Porter 


vs. Mehlin? [108] A. Yes, I did. 
Q. And had that file been assigned to you for 
investigation ? AN, ING, tie fora! uote, 
Q. Did you talk to Mr. Castro in his office? 
A. Yes, the offices of Cooley, Crowley & Gaither. 
Q. The offices of Cooley, Crowley & Gaither? 
A. Yes, sir. 
Q. What was your object in going there? 
A. My employer, Mr. G. E. Meyers, asked me to 


contact these attorneys. We had just, apparently a 
day or two preceding—this summons and complaint 
had been served, he asked me to contact the firm 
and protect our time as to filing an answer. 

Q. In that connection did you go to their office? 

memeyes, I did. 

Q. Did you have a conversation with Mr. Castro 
eoncerning that? A. Yes, I did. | 
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Q. Will you tell me the substance and effect of 
that conversation, please? 

A. I found at this office of Cooley, Crowley & 
Gaither, Mr. Castro was the attorney which was ac- 
tually handling this particular file. I had a conver- 
sation with My. Castro in his office, asked him first 
if he wanted us to prepare an answer at that time 
or hold it temporarily on an oral stipulation. He 
granted us time. He granted us time, I think inde- 
finite. He told us we could make an oral stipulation 
to have a little [109] time to investigate. I also 
asked him if he had a demand to make at that time 
toward a compromise settlement. I believe Mr. 
Castro replied that he wanted to talk further with 
his clients, before they made any demand. 

Q. And I will ask you if, on that occasion, you 
stated to Mr. Castro that there was no question of 
permissive use as far as Mrs. Mehlin was concerned 
and that she had the permission of the named in- 
sured to bring the car here from Nebraska ? 

A. I don’t believe that there was any discussion 
at all, at least in my presence, in regard to permis- 


Sive use. 

Q. Did you make that statement to him at that 
time ? A. No, I did not. 

Q. Was there any discussion at all regarding 
permissive use? A. Not to my recollection. 

Q. Or policy violation ? Ay Pe NOwsm: 

Q. Or policy coverage? A. No, sir. 


Q. Did he at that time give you a figure to 
transmit ? 
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A. Not on the first occasion I talked to Mr. 
Castro. He told me, as I said, that he wanted first 
to talk to his clients to determine what they had in 
mind. 

@. And did you subsequently again see Mr. 
Castro? A. Yes, I did. 

Q. Did you talk to him on the phone or see him 
in the office? [110] 

A. I don’t recall which it was the second time. 
I think it was in his office, but it may have been by 


telephone. 
Q. On that occasion did you have a conversation 
with him? AmeVes. Tedd: 


Q. And what was that conversation ? 

A. Apparently Mr. Castro had been discussing 
the possibility of settlement with our Mr. Hunt.\ 
My. Castro advised me that they would have to ask 
our full policy limits as a basis of any settlement. I 
asked him for an additional stipulation of two 
weeks, which he granted me, and took that state- 
ment as to the full policy limits back to our Mr. 
Meyers. 

Q. Did Mr. Castro at that time mention a figure 
that had been given to him by anyone, the settle- 
ment figure? 

A. I believe he mentioned the figure of $7500. 
Whether or not that was an offer made to him or a 
figure that had arisen in another discussion, I don’t’ 
know. 

Q. Did vou offer him that amount ? 
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A. I made no offer. 

Q. Did you have any authority on that occasion 
to make any offer. A. No, sir. 

Q. Or on the preceding occasion ? 

A. No, sir, I had no authority. 

@. And did you, on that occasion or at any time, 
ever tell Mr. Castro that there was no question con- 
cerning permissive use and [111] that Mrs. Mehlin 
had the permission of the named insured to bring 
the car here from Nebraska? Ae Now cir: 

Mr. Heafey: You may cross-examine. 


Cross-Examination 
By Mr. Boyd: 


Q. Mr. Gripenstraw, did you receive a letter 
with the file or did you work out of the Berkeley 
office at that time? 

A. I cover San Francisco for the company and 
I always have. We have no claims office here. I go 
to Berkeley approximately twice each week. 

Q. Where did you obtain this file before you 
talked to Mr. Castro? 

A. I didn’t obtain the file. Mr. Meyers called 
me into this office, showed me the summons and 
complaint. I believe I made penciled notations 
showing the attorneys’ names, plaintiff, the defend- 
ant, the defendant had been served papers. I don’t 
recall anything further. 

Q. And you knew then at that time that you 
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talked to Mr. Castro that Duane Claggett had been 
served with summons and complaint? 

A. Iknew that, yes. 

@. You appeared at Mr. Castro’s office and 
asked for a stipulation of time in which to plead on 
behalf of Duane Claggett, did you not? 

A. Not exactly in that way; no, sir. I asked 
whether or not [112] the plaintiff attorneys wanted 
us to file an answer immediately or whether he 
thought it might be something that could be settled 
and would agree to an extension of time. 

@. And did you obtain an extension of time in 
behalf of Duane R. Claggett when you talked to 
Mr. Castro? 

A. J obtained a stipulation to extend the time 
in behalf of the defendant. 

@. Was the defendant that was served at that 
time Duane R. Claggett, the driver of the auto- 
mobile ? A. I couldn’t say, I don’t remember. 

Mr. Heafey: We will stipulate it was, counsel. 

Mr. Boyd: I want to test this witness’ recollec- 
tion. 

Q. Is it your testimony, sir, that you walked into 
Mr. Castro’s office and to ask time for all the de- 
fendants that were named in this action ? 

A. There were several defendants. I asked 
whether or not he wanted us—he knew that we were 
the carrier, wanted us to refer this matter immedi- 
ately to our counsel for an answer, or did he wish 
to discuss it further. 
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Q. Wasn’t it the purpose of your trip to San 
Francisco to obtain time for the defendants ? 

A. Hither obtain time or obtain their attitude 
that they wanted us to file an answer immediately, 
in which case we would. 

@. Who did you obtain time for, sir? 

A. On behalf of our policy holder. [113] 

@. Who was your policy holder? 

A. The named—on our file it is Mehlin. 

Q. So it is your testimony you came to Mr. 
Castro’s office and asked for time on behalf of Mr. 
Mehlin ? A. It would have been, yes. 

Q. Even though Mr. Mehlin hadn’t been served 
with summons and complaint? 

A. He is mentioned. I wished to protect our 
policy. 

Q@. Mr. Meyers didn’t tell you who had been 
served with summons and complaint? 

A. That is correct, I had the names. 

@. You had the names? A. Yes, sir. 

Q. You knew then Mr. Claggett had been served, 
didn’t you? 

A. It wasn’t brought up, it was whether he 
wanted an answer immediately or not. 

@. My question, sir, is: At the time you went 
to Mr. Castro’s office, didn’t you know that Mr. 
Claggett had been served with summons and com- 
plaint ? 

A. Asa point of fact I don’t know who had been 
served. My familiarity with the case was very, 
very slight. 
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Q. You didn’t know whether anyone had been 
served ? 

A. It must have been served or wouldn’t have 
it in our office. Mr. Meyers had told me it was 
served within the preceding two or three days, I 
think. [114] 

Q. But you did not know who had been served? 

ACN Ose 

Q. Is it your custom to go out to plaintiff’s 
attorneys and ask for extensions of time without 
knowing who or which individual defendant has 
been served ? 

A. That would be only a rare occasion, usually 
only one defendant. 

Q@. When there are more than one defendant, 
don’t you determine who has been served before 
you contact an attorney and ask for time in which 
to plead? 

Mr. Heafey: We object to this on the ground it 
is immaterial. 

The Court: I will allow it; it is cross-examina- 
tion. 

A. I can’t answer that either yes or no. Nor- 
mally I would have a great deal more familiarity 
with the files than in this particular case. This 
wasn’t my file, merely sent across the bay by Mr. 
Meyers to see whether or not they wished the an- 
swer filed or make an extension of time. 

Q. Mr. Gripenstraw, you have frequently han- 
dled lawsuits in which there are two automobiles 
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involved and both drivers have been served, have 
you not, sir? A. That is correct. 

Q@. And before you take time in which to plead, 
don’t you determine which policy, which automo- 
bile his policy covers? fee Yes, Iedo. [15] 

@. And you wouldn’t certainly have gone into 
Mr. Castro’s office and asked for time in which to 
plead without knowing who had been served, would 
you? 

A. Apparently did at this time, yes. 

@. In other words, aren’t you testifying that 
you don’t recall as to who had been served at the 
time ? A. That is correct. 

@. But whoever had been served, you went over 
to Mr. Castro and asked him for time in which to 
plead ? A. Yes. 

Q@. You mean to say, is it your testimony that 
Mr. Castro didn’t ask you what your policy limits 


were? A. He did ask me that. 
Q. He did ask you that, and what did you tell 
him? A. I told Mr. Castro I did not know. 


Q. Didn’t you tell him you weren’t at liberty 
to disclose that information ? 

A. J did not know it, that was my answer. 

Q. You didn’t know it? 

A. That is correct. 

Q. Did you ever disclose your policy limit to an 
attorney representing the plaintiff? 

Mr. Heafey: That is objected to as incompe- 
tent, irrelevant and immaterial. 
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The Court: Yes, I think so. [116] 

Mr. Boyd: Let me ask, if your Honor please— 
I will reframe the question. 

@. Don’t you have instructions from your com- 
pany not to disclose the policy limits of your in- 
surance to any plaintiff or plaintiff’s representa- 
tive? 

Mr. Heafey: Objected to on the ground it is 
immaterial, not proper cross-examination. 

Mr. Boyd: Having a connection with Mr. Cas- 
tro’s testimony, your Honor please. 

The Court: I have allowed the question. 


(Question read by the reporter.) 


A. I have no instructions to that effect. 

Q. (By Mr. Boyd): Didn’t you tell Mr. Castro 
that you were not at lberty to disclose the policy 
limit? 

A. I don’t recall making that statement. 

Q. Didn’t you tell Mr. Castro that you could 
say that it was more than $5000? 

A. I don’t recall making that. I might explain 
by way of explanation, I beheve I told Mr. Castro 
that the great bulk of our policies on automobiles 
are the ten and twenty thousand dollar policies. 
Mr. Castro said, ‘‘I don’t believe you write a five 
and ten thousand policy, to my knowledge.’’ The 
State Farm does not. Myr. Castro told me at that 
time that before he could give us any demand he 
would have to have a certified copy of our policy. 


vs. Bertha Lee Porter, etc. 217 


(Testimony of Louis Gripenstraw. ) 

Q. Didn’t you tell Mr. Castro that you could 
tell him that the policy wasn’t more than $10,000? 

meee did not; I didn’t, no. 

@. Do you write policies for more than $19,- 
000 ? A. Yes, the State Farm does. 

Q. They do? A. Yes, sir. 

Q. But you didn’t say anything to Mr. Castro 
about the policy not being more than $10,000? 

Peel didn’t, no; no, sir. 

Q. You may have said something that it was 
more than $5000? AT Nice Sir, 

Q. Didn’t you also tell him, Mr. Castro, that 
anything over $7500 would have to be approved 
by your Bloomington, Illinois, office ? 

A. No, sir. 

Q@. Isn’t it a fact that anything over $7500 has 
to be approved by that office? 

A. Not to my knowledge. 

Q. You have the authority to pay the policy? 

A. I had the authority to pay $3000. 

Q. $3000. 

A. The claims committee has the authority to 
pay the full limit. 

Q. But at the time you talked to Mr. Castro, 
the sum of $7500 was mentioned in some way, 
was it? [118] 

A. Yes, it was, to my remembrance. 

@. You are certain that wasn’t Mr. Castro’s 
demand in settlement? 

A. No, sir, he wanted the full limit. 
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Q. He wanted the full limit of the policy? 

A. That is correct. 

@. But he didn’t make any figure, name the sum 
of $10,0002 

A. I don’t recall the figure $10,000 being men- 
tioned. 

Q. Did you also say to Mr. Castro on some cases 
with a $10,000 policy you paid as much as $8500 
or $9000 in exceptional cases? . 

A. I don’t recall making any statement to that 
effect. 

Mr. Boyd: That is all. 

Mr. Heafey: That is all. 


Mr. Bledsoe, will you take the stand? 


LEIGHTON M. BLEDSOE 


called as a witness on behalf of the defendants, 
sworn. 


The Clerk: Will you state your name to the 
court and jury, please? 
A. Leighton M. Bledsoe. 


Direct Examination 
By Mr. Heafey: 


Q. Mr. Bledsoe, you are an attorney-at-law, are 


you not? AP aes. 
Q. Licensed to practice in the courts of the 
state of California? [119] A. Yes. 


Q. And in the Federal Court? And you are 
a member of what firm? 
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A. Dana, Bledsoe & Smith. 

Q@. And during the year 1948 were you a mem- 
ber of that firm? A. I was. 

Q@. And where were your offices? 

A. 440 Montgomery Street. 

Q. Now, during the year 1948 had a file been 
referred to your office by the State Farm Mutual 
for defense, a file that was entitled Porter vs. Clag- 
gett and Mehlin? A. Yes. 

Q. Did that file come to your attention? 

A. It did ultimately, yes. 

Q. And when did that file first come to your 
attention ? A. July 2, 1948. 

Q. And at that time had the case been set for 
trial? ae tt had: 

Q. Who had been handling the file in your of- 
fices prior to that time? 

A. The case was assigned to Mr. Dana. 

Q. Does your file indicate when that case was 
referred to your office by the State Farm Mutual 
Insurance Company ? 

A. Well, it came under a letter of transmittal 
and we have a stamp on that letter dated Febru- 
ary 7, 1948. 

Q. Now, did you review the file when it was 
first handed to you? [120] 

A. Yes, I took it home on the night of July 
2 to review. ; 

Q. At that time had the case been set for trial? 

De Yes. 
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What was the date for the trial? 

July 6 or 7, I believe. 

And that case was pending in what county? 
Contra Costa. 

Now, what if anything did you do with ref- 
erence to that file after you had reviewed it? 

A. Well, in reviewing it, I noticed a letter had 
been received from attorneys in Nebraska. 

Q. What firm of attorneys was that? 

A. Ginsburg and somebody else. 

Q. You have that letter there or is it in here? 

A. Here it is. Ginsburg & Ginsburg, Lincoln, 
Nebraska, a letter dated April 19, 1948. 

Q. What was the date of that letter? 

A. April 19, 1948. 

Q. And what information did you receive con- 
cerning this matter from that letter? 

Mr. Boyd: If your Honor please, I am going 
to object to the contents of that letter as calling 
for hearsay. It is something that has been told 
to an attorney in Lincoln, Nebraska, and in turn 
communicated by the attorney at Lincoln to this 
witness. I think it is hearsay; object to it on that 
eround. [121] 

Mr. Heafey: Goes to the proposition of notice 
to the company, notice to the attorneys for the 
company, and what action was taken thereafter on 
the proposition of estoppal. 

The Court: We have already had that letter, 
it was mentioned before, already stipulated there 
was a letter to the effect—Grinsburg & Ginsburg, 


OP OPS 


was it? 
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Mr. Heafey: Yes. 

The Court: To the effect that this car was taken 
out of the state without the permission of the as- 
sured. 

Mr. Heafey: That is the substance and the effect 
of it. 

The Court: All right. 

Mr. Heafey: That was stipulated, as to the 
effect of the letter. 

Mr. Boyd: And stipulated in evidence. Your 
Honor has ruled the letter should not be read into 
evidence, the contents. 

The Court: I don’t think so, I will allow that 
mart of it : 

Q. (By Mr. Heafey): Mr. Bledsoe, in sub- 
stance and effect was that what the letter stated? 

A. That is correct, yes. 

Q. And—— 

A. There were some other things stated in it. 
It indicated how the attorneys happened, how Mr. 
Mehlin happened to have gone to see the attorneys 
and indicated that he had received that excess letter 
from the company. 

Q. Mr. Meblin had? [122] A. Yes. 

Q. And this was in answer to that telling how 
the car had been taken from the state of Nebraska, 
is that correct? A. Yes. 

Q. What action, if any, did you take with refer- 
ence to that file after reading that letter? 

A. Well, the next morning was Saturday, July 
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3, and the insurance company office was closed, and 
my first knowledge that the case had to go to trial 
was given to me on the 2nd. I think Mr. Dana 
up to that time had been trying to get it continued, 
and either he was going to be away or engaged in 
a trial and couldn’t handle the case, so I was ad- 
vised on the 2nd of July that we were going to have 
to go to trial on the 6th or 7th of July and that it 
was up to me to get it ready for trial, so my first 
concern was to find out where the driver Claggett 
was and try to contact him, and so I ealled the 
office of the State Farm and found some man there 
and told him that I wanted to locate Claggett and 
he was an adjuster over there that didn’t know 
anything about the file, and the man, Mr. Dennis, 
who was handling it, wasn’t there that day, on 
that particular Saturday, so he simply told me 
he would leave a message for the adjuster and they 
would make some effort to locate Claggett. 

At the same time, on Saturday morning, I sent 
a telegram to Claggett at the Richmond address 
and requested that he call [123] my office, requested 
that he come into the office on Tuesday, July 6. 

@. What address did you send that telegram to? 

A. 1106 Main Avenue, Richmond, California. 

Q. Is that the only address you had in the file 
of Mr. Claggett’s? 

A. Yes, that is the only idea as to his possible 
whereabout. There were some letters that had been 
addressed to him at that same address back on 
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March 13, 1948. Mr. Dana had written a letter to 
him at that address, advising him of the trial date. 
There was no response to that letter. So, after 
sending that telegram, I likewise called attorney 
Crowley at Cooley, Crowley & Gaither’s office. I 
asked for Mr. Castro and was advised he was away 
for the 4th of July weekend, and Mr. Crowley told 
me that Mr. Castro was handling it. J told Mr. 
Crowley that we were trying to get a continuance 
of the trial because it was Mr. Dana’s case. I also 
told Mr. Crowley that I had learned from looking 
at the file that there was a possible policy defense 
involved and that I had been unable to get in con- 
tact with Claggett, the driver of the car, to get 
any additional information from him; that I had 
reviewed the answer that Mr. Dana had filed and 
noticed in the answer an admission with reference 
to permissive use. I told him that we were going 
to ask to amend that, because from my review of the 
file and from this letter that had been received 
from Nebraska I felt that we should make that 
amendment. [124] 

And I told him what the information was that 
I had received by this letter from Nebraska. Mr. 
Crowley said that the matter wasn’t in his hands 
for decision, that Mr. Castro would be back on 
the 6th. I think the trial was at that time set for 
the 7th of July, the 6th being a Tuesday—Monday 
was a holiday. 

So I prepared papers for a request to amend 
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the answer and change the pleading in the respects 
which have been indicated, and I also prepared a 
reservation of rights agreement which I was going 
to ask Claggett to sign when he came in on Tues- 
day, the 6th. And I prepared a motion for a con- 
tinuance and had an affidavit signed by Mr. Dana 
and myself with reference to the request for the 
amendment and the continuance. 

Q. That affidavit that was prepared at that time, 
was that an affidavit to substantiate or support the 
motion to amend your answer? 

A. I believe it was, yes. 

Q. And was that affidavit signed by Mr. Dana? 

ee: 

Mr. Heafey: That affidavit for our motion was 
read in evidence, your Honor. 

The Court: That is right. 

Q. (By Mr. Heafey): What transpired after 
that time? 

A. Then on Tuesday—it was the first time that 
there was anyone at the State Farm that was fami- 
liar with the file and had [125] any knowledge of 
it. I called the office of the State Farm and I think 
I spoke to Mr. Hunt and told him of this question 
of policy coverage and advised him that we had 
been endeavoring to locate Claggett and hadn’t 
heard from Claggett, that we had this, received this 
letter from Nebraska about a possible bringing of 
the car out here without permission and I thought 
that we should take a reservation of rights agree- 
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ment from Claggett, that we should also interview 
the named insured and his wife and get statements 
from them about the circumstances involved, that 
we had not had time to brief the law of Nebraska 
with reference to the situation, and that we would 
undoubtedly have to get some lawyers in Nebraska 
to advise us about the legal aspects with reference 
to the policy coverage question and the law of Ne- 
braska with reference to permissive use. 

So he advised me he would—l believe he said he 
would telephone their Nebraska office and have 
them get Claggett in and try to get Claggett to get 
out here for trial. I told him the case was sched- 
uled to go the next day and I didn’t know whether 
I was going to be successful in getting a continu- 
ance or not, but do the best they could. In the 
meantime we were sending Mr. Dennis out to see 
if Claggett was at Richmond, and the following day 
I went to Martinez to make my motions. 

Q@. And was your motion to amend the answer 


granted ? A. Yes, it was. 

@. And the amendment to the answer was then 
filed? [126] A. That is correct. 

@. And did you make a motion for the continu- 
ance of the case? oe lied, 

Q. Was that motion granted ? 

A. It was. 


Q. On what condition? 
A. It was granted on condition that we pay 
the jury fees. I think the jury had been called 
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and was there in the court room the day of the 
trial. And we were required to pay the jury and 
the expenses of the plaintiff, Mrs. Porter, in com- 
ing to the trial from southern California. 

Q. Were those items paid for? A. Wee 

Q. And the case was continued to what date? 

A. It was continued a week, I believe, to the 
following week, the 13th of July, 14th—I guess it 
was the 18th, because Monday is law and motion 
day in Martinez. It was the day following that, I 
think that was the 14th. 

The Court: ‘Talking about continuance, I ad- 
vised you gentlemen I was going to leave at 3:30. 
I think we will have a continuance, but it won’t be 
for a week. It will be until tomorrow morning 
at 10 o’clock. 

During the adjournment bear in mind the ad- 
monition the Court has heretofore given you. 


(Whereupon an adjournment as taken until 
Friday, January 6, 1950, at 10:00 o’clock.) 


Morning Session, Friday, January 6, 1950, 
at 10:00 o’Clock 


The Clerk: Porter vs. State Farm Automobile 
Insurance Company, on trial. 

The Court: Stipulated the jury is all present ? 

Mr. Heafey: Yes, your Honor. 

Mr. Boyd: So stipulated, your Slonen. 
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resumed the stand, previously sworn. 


Direct Examination 
(Continued ) 
By Mr. Heafey: 


Q. Mr. Bledsoe, at the recess last night I be- 
leve we were in Martinez. You were making a 
motion for a continuance of the trial date, of the 
ease of Porter vs. Claggett. Now, at the time and 
while you were in court, was anything said about 
the coverage, or the possibility of lack of coverage? 

A. Yes, there was. We made the motion in 
chambers of Judge Patterson’s court and at that 
time Mr. Castro was present and I told the court 
that I had just picked up the file on July 2 and 
had been unable to make a contact with Claggett, 
that I had sent a man to try to locate Claggett and 
had been advised that he had gone back to his home 
in Minnesota, and I told the court at that time that 
a serious question of policy coverage had come 
up, that I felt that I should talk to Claggett and 
get something, [128] some more facts and that was 
one of the reasons why I wanted the continuance. 

Q. And did you thereafter, and while you were 
in Martinez, have a conversation with My. Castro 
concerning that subject matter? 

A. Yes, I believe that the question of coverage 
discussion came up with him the second time, the 
following week, when we went up there. I don’t be- 
lieve we discussed it very much on the first occa- 
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sion, except in chambers of Judge Patterson’s 
Canine, 

Q. What conversation did you have with Mr. 
Castro at the time the continuance was requested ? 

A. Well, at that time I simply restated what 
I had told Mr. Crowley on Saturday the 2nd, we 
had received this letter from Nebraska, the Gins- 
burg firm, and advised him of the contents of the 
letter and told him that we had a serious question 
of coverage, that I was desirous of trying to lo- 
eate Claggett and the Mehlins, and that I was still, 
wanted full information of all the facts and wanted 
confirmation of the facts. 

Q. Now, in the case pending at Martinez, of 
Porter vs. Claggett, at the time that case was set 
for trial had a jury been demanded? 

A. Yes, it had. 

Q. And by whom had a jury been demanded? 

A. By Mr. Castro’s office. 

Q. Was that jury, trial by jury subsequently 
waived ? A. Yes, it was. 

Q. After the continuance was granted? [129] 

A. I discussed the matter with Mr. Castro, ac- 
cording to my time sheets here, on the 10th of July, 
at which time he advised that he was going to waive 
the jury and wanted to know if I would also waive 
it. I told him at that time that I probably would 
waive it, but that 1t would depend on Claggett and 
have to get his consent to it and I wouldn’t be able 
to say whether I could or not until he arrived and 
could confirm it with Mr. Claggett. 
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Q. Did you subsequently talk to Mr. Claggett 
about it? 

A. Yes, I did. I saw him on the 138th of July. 
He came out here by airplane and I saw him in 
my office on the 13th of July. 

Q. Was that the first time you had talked to 
Mr. Clageett? A. Yes. 

@. And at that time did he sign a written agree- 
ment to the effect that he was willing to waive a 
jury ? 

A. Yes, I requested he do that. I discussed 
with him and asked him if he was willing to do 
it and he said he was. 

Q. At that time did you have him sign anything 
additional ? 

A. Yes, J had him sign a non-waiver agreement. 

@. I will show you what purports to be a non- 
Waiver agreement. 

Have you seen this, counsel ? 

Mr. Boyd: No objection, counsel. 

My. Heafey: All right. 

Q. Dated—is that July 6 or July 13? 

A. Well, [ will have to explain this. This was 
prepared over [130] the weekend of July 3 and 4, 
at which time I was expecting Mr. Claggett to re- 
spond to my telegram and come in the office on 
July 6. I requested he come in on the 6th, so that 
was dated originally the 6th, and he didn’t come 
on the 6th, because he wasn’t in the state. When 
he did arrive it was on the 13th, so the date was 


230 State Farm Mutual Auto. Ins. Co. 


(Testimony of Leighton M. Bledsoe.) 
written above the 6th to show the 13th is the actual 
date he signed it. 

Q. It was signed on the 18th? 

A. Yes, in my presence. 

Mr. Heafey: We will offer this in evidence, your 
Honor, and ask it be marked with the defendant’s 
next number. 

Mr. Boyd: No objection. 

The Court: Admitted. 

The Clerk: Defendant’s exhibit A in evidence. 


(Whereupon the document referred to was 
received in evidence and marked defendant’s 
exhibit A.) 


Mr. Heafey: Could I read that to the jury now, 
your Honor? 

The Court: Yes. 

Mr. Heafey: (Reading): 
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DEFENDANT’S EXHIBIT A 


‘San Francisco, California 
“July 18, 1948 
‘Messrs. Dana, Bledsoe & Smith 
440 Montgomery Street, 

San Francisco, California 


‘“Re: Bertha Lee Porter and Charles Ear] 
Porter and John Richard Porter, 
minors, by and through Bertha Lee 
Porter, guardian ad litem, plaintiffs, 
vs. Duane R. Claggett, [131] Wilbur 
M. Mehlin, Marvin Mehlin, et al, De- 
fendants. 


‘‘Gentlemen: 


‘‘This is to advise you that I agree that your firm, 
as attorneys and representatives of State Farm 
Mutual Auto Insurance Company, and also that 
any of your representatives and any representa- 
tives of State Farm Mutual Auto Insurance Com- 
pany, may participate in any investigation, defense 
and/or adjustment of the case now pending be- 
tween Bertha Lee Porter and Charles Ear] Porter 
and John Richard Porter, minors, by and through 
Bertha Lee Porter, their guardian ad litem, plain- 
tiffs, vs. Duane R. Claggett, Wilbur M. Mehlin, 
Marvin Mehlin, et al, defendants, which said case 
is now pending in the Superior Court of the State 
of California, in and for the County of Contra 
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Costa, numbered therein 41468, and any such ac- 
tion heretofore taken, or to be taken, by you or 
by any of said representatives, is entirely without 
prejudice to the rights and defenses of State Farm 
Mutual Auto Insurance Company under its insur- 
ance policy numbered 72-064-ST-27, and any other 
insurance contract; and it is agreed that any such 
participation does not and will not constitute an 
admission of liability on the part of said State 
Farm Mutual Auto Insurance Company under said 
and any contract of insurance. [132] 

‘‘T likewise hereby waive any right that I have, 
or may have, to claim that the State Farm Mutual 
Auto Insurance Company has waived any right to 
deny liability under said and any contract of in- 
surance. 

‘*At the same time I in no way waive any of my 
rights against the State Farm Mutual Auto Insur- 
ance Company under said or any contract of in- 
surance. 

“Very truly yours, 
“DUANE R. CLAGGETT.” 


And beneath that is the following: 


‘“‘T agree that a trial by jury may be waived.”’ 
And signed by Duane R. Claggett. 
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Q. Now, in that connection, Mr. Bledsoe, did 
you ascertain that the company had previously on 
the 9th of July, 1948, taken a non-waiver agreement 
from Mr. Claggett in Minnesota? 

A. Well, yes. To lead up to that, I had re- 
quested the company to contact him and on con- 
tacting him to get a non-waiver agreement, that 
the local office did not know whether that had been 
obtained and when Claggett arrived I asked him 
if they had asked him to sign one. He said they 
had, but didn’t have a copy of it, so I didn’t know 
the contents of it, what its effect was, so I had him 
sign this other. 

Q. I will show you what purports to be a non- 
waiver agreement signed on the 9th day of July, 
1948, and I will ask you if you recognize the signa- 
ture at the bottom of that agreement as [133] being 
the signature of Duane R. Claggett? 

A. Well, I am not a handwriting expert, but 
all I can say, it looks like the same signature. 

Q. Was the signature he put on the non-waiver 
agreement that you obtained, was that signed in 


your presence? A. Yes, it was. 
Q. And does the other signature appear to be 
the same handwriting ? A. Yes, it does. 


Mr. Heafey: We will offer the other non-waiver 
agreement in evidence, too, your Honor. 

The Court: Admitted. 

The Clerk: Defendant’s exhibit B in evidence. 
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(Whereupon the non-waiver agreement re- 
ferred to was received in evidence and marked 
defendant’s exhibit B.) 


Mr. Heafey: This reads as follows: 


DEFENDANT’S EXHIBIT B 
‘‘Notice and acknowledgment of non-liability. 


“Tt is hereby understood and acknowledged by 
and between the State Farm Mutual Automobile 
Insurance Company of Bloomington, Illinois, and 
Duane Claggett that any action taken by the said 
insurance company in investigation and/or adjust- 
ing and/or defending any claim and/or handling 
any litigation for the said Claggett growing out of 
an accident involving Duane Claggett which oc- 
curred on or about October 31, 1947, at Richmond, 
California, shall not be construed as a [134] waiver 
of the right of the said insurance company to deny 
any and all liability to said Duane Claggett under 
any policy or policies insurance issued to Wilbur 
Marvin Mehlin. It is understood and acknowledged 
by and between the said State Farm Mutual Auto- 
mobile Insurance Company and the said Duane 
Claggett that there is no obligation whatsoever on 
the part of the said insurance company to investi- 
gate and/or settle and/or defend any such claims 
or handle any such litigation for the said Duane 
Claggett and that the said insurance company has 
not admitted any liability to the said Duane Clag- 
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gett in respect thereto. Dated at Mora, Minnesota, 
this 9th day of July, 1948. 


“STATE FARM MUTUAL 
AUTOMOBILE INSUR- 
ANCE COMPANY, 


“By JULIUS E. KUBIN, JR, 
‘‘Acknowledged by Duane R. Claggett.”’ 


Q. Now, Mr. Bledsoe, did you at any time dur- 
ing the course of any of the litigation ever confer 
with any of the Mehlins? A. Never, no. 

@. Were the Mehlins ever served with a copy 
of the complaint and summons which was to require 
an appearance by them? 

A. No, they were not, at least they didn’t tender 
any to us. 

Q. Did you have a conversation with Mr. Castro 
at the time of trial with reference to policy cov- 
erage? [135] 

A. Yes, after the trial was over Mr. Castro 
asked me about the coverage question and whether 
I thought it was a good point or not, and what our 
defenses were, and I told him I was not at that 
time to answer definitely about it, I still had to 
get the facts collected from the Mehlins and I 
frankly told him I didn’t know. 

Q. Now, did Mr. Claggett appear for the trial? 

A. Yes, he was there and testified. 

Q. After the trial was over, did you continue 
to represent Mr. Claggett in a motion for a new 
trial ? A. Yes, I did. 
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Q. Why was that? 

A. The reason was that this question had come 
up rather on the eve of the trial and we didn’t feel 
that we could desert Claggett in the middle of the 
trial and leave him without attorneys, or with the 
need of getting new attorneys in the middle of the 
ease, and I advised him that we were going to file 
a motion for a new trial and keep the time open 
in case he wanted to take an appeal and give him 
time to get other counsel if he so desired and also 
to give his other counsel time to look at the case 
and take it over if they wanted to. 

Q. Now, did you ever contact the attorney by 
the name of Ginsburg who had written the letter 
that was dated in April of 1948, by telephone? 

A. Yes, I did. [136] 

@. And when was that? 

A. Well, that was after I had gotten the con- 
tinuance from Judge Patterson against the—we 
were up there on the 7th of July and I telephoned 
Mr. Ginsburg in Nebraska during that week. It 
was before the trial actually came up and for the 
purpose of learning where the Mehlins were and 
to find out if they would confirm the information 
that Mr. Ginsburg had supplied us in his letter 
and to ask him more about the facts and circum- 
stances of the bringing of the car here to Cali- 
fornia. 

@. Did he tell you where the Mehlins were at 
that time? 
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Mr. Boyd: Your Honor, I think this is purely 
hearsay. We are getting into what Mr. Ginsburg 
may have told Mr. Bledsoe. 

The Court: I think so. 

Mr. Boyd: Object to it on that ground. 

The Court: Sustain the objection. 

Q. (By Mr. Heafey): Now, Mr. Bledsoe, did 
your file that was referred to you by the State 
Farm Mutual Auto Insurance Company before the 
receipt of the letter from Ginsburg in April, 1948, 
contain any information at all indicating that the 
automobile that was covered by the policy of in- 
surance had been taken from the state of Nebraska 
without the permission of the named insured ? 

A. No, it did not. 

Q. That was the first information you had con- 
cerning that? A. That letter, yes. [137] 

Q. Now, aside from the letter from attorney 
Ginsburg, did you file, before that you hadn’t any 
information that—well, I think you have substan- 
tially answered—your file did not contain any in- 
formation indicating that the car was taken out of 
the state without permission ? A. No. 

Q. Now, did you ever at any time tell Mr. Castro 
that it was too late to get a reservation of rights 
from Mr. Claggett? 

A. No, I think Mr. Castro is mistaken about 
that. I told him that we would not be able to con- 
tact Mr. Claggett, that we had tried to reach him 
and had not been able to for the purpose of getting 
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a reservation of rights agreement and that we 
would have to wait until he came to the trial in 
order to get it. 

Q. Did you also represent Mr. Claggett on the 
criminal proceeding? 

A. No, he was represented by other counsel. 

Q. The first time you saw Mr. Claggett was 
on the 13th of July, 1948? 

A. That is correct, the first time he was ever 
in the office. 

Q. Do you know when it was that he left Cali- 
fornia after the criminal proceeding? 

A. Immediately after the criminal proceedings 
which were in March, 1948. 

Q. Did you at any time ever talk to Mr. 
Mehlin? A. No. [188] 

Q. Or Mrs. Mehlin? A. No. 

@. Or take any statements from them? 

A. No. No statements in our file from them, 
either, until the statement that was taken on 
August 25, 1948, was taken back there in a question 
and answer form. 

Q. Those are the statements we referred to yes- 
terday? 

A. Yes, they were taken after the trial of the 
case in Martinez. 

Q@. And some time in August of 1948? 

A. August 25. 

Q. I-see. 

Mr. Heafey: You may cross-examine. 
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Cross-Examination 
By Mr. Boyd: 


Just a few question, Mr. Bledsoe. 

Q. Who paid the traveling expenses and air- 
plane expenses and so forth, for Mr. Claggett in 
coming from Minnesota to Richmond or to Mar- 
tinez in testifying in this case? 

A. The insurance company. 

@. And who paid for your services in the trial 
of the case in which you represented Mr. Claggett 
in Contra Costa County ? 

A. The insurance company. 

Q. Is that likewise true for your services on 
the motion for the settling of the findings and mo- 
tion for a new trial? 

A. That is correct. 

@. You say that you wouldn’t waive a jury 
until you obtained [139] Mr. Clagegett’s written 
consent; was that correct, sir? 

A. Yes, that is the way I did it, had to do it, 
but have to get his consent and confirmation of it. 

Q. You did get his written consent before you 
formally waived the jury? A. Yes. 

Q. Did you get his consent before the answer 
was filed in his behalf by your office ? 

A. I don’t know what you mean by that. Con- 
sent to what? 

Q. To file the answer and to represent him. 

A. Well, I assume that had been obtained by 
virtue of the fact he must have tendered the sum- 
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mons and complaint to the insurance company. We 
were advised that he had been served with it and 
they sent the very summons and complaint that had 
been served on him to us, so we never questioned 
that. He wants some protection and otherwise 
wouldn’t bring in the summons and complaint. 

Q. But you obtained the summons and com- 
plaint direct from the insurance company, is that 
correct? A. That is correct. 

@. And when you filed the answer, rather when 
Mr. Dana’s office, firm, filed the answer, admitting 
that the automobile was being driven by Claggett 
with the owner’s permission, you didn’t obtain Mr. 
Claggett’s consent to do that? 

A. Not directly, no. All we did was to look 
through the file [140] and see statements that had 
been obtained from Claggett in which he said he 
had Mrs. Mehlin’s consent and the formal report 
which we had in the file that had been signed by 
Mrs. Mehlin in which she said she gave consent 
and that she was the wife of the named insured, and 
on the basis of that we assumed that the consent 
had been given. 

Q. And when you filed the amended answer 
stating that Mr. Claggett was operating the ear 
with the permission of Mrs. Mehlin, when you filed 
that answer in behalf of Mr. Claggett, did you have 
his consent to do that, sir? 

A. I believe so, I think that he verified that 
amendment. I discussed that with him when he 
came out here. 
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Q@. Do you have a copy of the answer, the 
amended answer? 

A. I have a verification in here, apparently by 
him, but I don’t know whether that it was used or 
whether I verified it. I am not sure how that was 
handled. I see that I prepared one with my veri- 
fication, July 6, 1948, and I prepared one for him 
to sign and whether I had signed that before he 
got here or not, I don’t know. 

@. The answer, according to the copy of the 
pleading served on the plaintiff, Mr. Bledsoe, in- 
dicates that the verification of the second answer 
was made by Leighton M. Bledsoe, sworn to on 
July 6 of 1948 and signed on July 7, 1948. 

A. Well, that was only in connection with the 
motion, wasn’t it? Was that the proposed amend- 
ment that was being submitted to the [141] court 
for—along with our notice of motion? I think we 
may have filed after the leave was granted, may 
have filed our answer containing the verification 
of Claggett on it. I am not sure about that. 

@. I hand you the copy of the answer that 

A. Yes. Well, I assume that at the time we 
filed the motion I am sure that I verified it, because 
Claggett was not here at that time and we had to 
submit a proposed amendment to the court as part 
of our motion for leave to amend and that had to 
be made on the 7th of July, which was before 
Claggett got here and I know I discussed the mat- 
ter with Mr. Claggett when he did arrive, as I had 
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prepared a verification for him to sign. Now, 
whether I had him file another verification and 
another answer, I am not sure about that. 

Q. Did you prepare the second answer or did 
Mr. Dana prepare it? A. I prepared it. 

Q. You prepared the second? A. Yes. 

Q. Now, at any time from the time that the file 
was first referred to your office in February of 
1948 up until the first part of July, 1948, did you 
ever tell Mr. Claggett or anyone in your behalf 
tell Mr. Claggett that the amount of this suit was 
in excess of the policy limits of the State Farm 
Mutual Insurance Company and that he could 
obtain his own [142] attorneys if he so desired? 

A. Oh, I don’t think so. Usually those ques- 
tions are decided by the insurance company as to 
what their policy is about giving notice. I don’t 
see any letters in our office to him to that effect 
and I think that all we did was to send him a letter 
in Mareh that the case had been set for trial in 
July and to make himself available to us. 

Q. Do you have that letter available, Mr. Bled- 
soe, the copy? 

A. I think so. Of course, at that time I think 
Mr. Claggett was being represented by these at- 
torneys in Martinez. 

Q. Do you have a previous letter to this one of 
March 13 relative to the-—— 

A. Yes, here’s one, March 4. 

Mr. Boyd: At this time, your Honor, I would 
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like to read these letters, with agreement of counsel, 
a letter dated March 4 of 1948 from the firm of 
Dana, Bledsoe & Smith to Mr. Duane Richard 
Claggett, 1106 Main Avenue, Richmond, California. 


‘Dear Mr. Claggett: 
‘Re: Porter vs. Claggett 


‘“This is to inform you that the trial of the above- 
entitled action is set for Tuesday, July 6, 1948, in 
the Superior Court of Contra Costa County, at 
Martinez, California. In the meantime, plaintiff’s 
attorney and this office are making arrangements 
for an exchange of depositions and when a definite 
date and time for same have been [143] arranged 
we will advise you. We will keep in touch with 
you, but kindly keep this trial date in mind.”’ 


On March 13, 1948, a letter to Mr. Claggett from 
Dana, Bledsoe & Smith: 

‘‘We previously informed you the trial in the 
above action would be held on July 6. We are 
now informed that due to a holiday the court will 
be unable to hear this case on that date and instead 
the matter is set for Wednesday, July 7, 1948. We 
will keep you informed. 

“Very truly yours,”’ 


Q. Did you at any time, Mr. Beldsoe, or your 
office at any time have any additional correspond- 
ence of any kind with Mr. Claggett ? 

A. After that date? 

Q. Either before or after, sir. 
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A. Well, he didn’t answer those letters or com- 
municate with the office about them and I don’t 
believe that we had any more correspondence with 
him or any communication with him until he ar- 
rived here for trial. Just let me check my time 
sheets on that. I might be able to tell you fairly 
accurately. The time sheets are so small I can’t 
find them half of the time. 

Well, following the trial I think he went back 
to Minnesota and I wrote him, sent him a letter 
about the result of the motion for a new trial and 
telling him about the time he would have to take 
any further action in the matter if he wanted [144] 
to get counsel to represent him in the matter and 
advised him that the insurance company would take 
the position that the policy did not cover, which 
I had previously advised him in our conversation 
before trial. J made, explained the whole thing 
before trial. 

Q. What was the date of that last letter, sir? 

A. October 25, 1948. 

Mr. Boyd: I have no further questions. 

Mr. Heafey: That is all. Defendant rests, your 
Honor. 

Mr. Boyd: Your Honor please, in rebuttal we 
would like counsel for the defendant to produce the 
copy of the application that was signed by Mr. 
Mehlin for this insurance policy that we made a 
motion before Judge Goodman, and that counsel 
product it. Do you have it here, counsel? 
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Mr. Bledsoe: Yes, here’s the whole thing. 

Mr. Boyd: May we introduce the entire matter 
in evidence ? 

Mr. Bledsoe: Yes, you don’t need that opening 
letter. 

Mr. Boyd: At this time, your Honor please, I 
would like to offer in evidence the photostatic copy 
of the affidavit signed by Mr. Mehlin for this policy 
of insurance. 

The Clerk: Plaintiff’s exhibit 2 in evidence. 


(Whereupon the application for insurance 
was received in evidence and marked plaintiff’s 
exhibit No. 2.) 
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Mr. Boyd: I don’t desire to read the entire 
affidavit, your Honor. I think it may be stipulated, 
may it not, counsel, [145] that the application for 
this policy of insurance discloses that at the time 
the insurance was applied for there was disclosed 
the fact that a mortgage existed on this automobile 
to the First National Bank of Lincoln, Nebraska. 

Mr. Heafey: No question about it. 

Mr. Boyd: Plaintiff rests, your Honor. 

Mr. Heafey: Just one moment. May I have one 
second, your Honor? 

Mr. Boyd: Your Honor please, it has been stipu- 
lated between counsel that the criminal proceedings 
referred to against Claggett were as a result of the 
manslaughter charge resulting from the accident 
and had nothing to do with any theft of the auto- 
mobile or anything of that character. 

The Court: Nothing to do with what? 

Mr. Boyd: With the theft of an automobile or 
any criminal charge that would even indicate that 
Claggett had taken the car. The criminal proceed- 
ines referred to were entirely the result of the po- 
lice action as a result of this action in which Mr. 
Porter was killed, that it was a manslaughter 
charge. 

The Court: That so stipulated ? 

Mr. Heafey: Yes, your Honor. Counsel, I 
notice here among the papers sent out, a non-waiver 
agreement signed by Mehlin. Any objection to in- 
troducing that in evidence to complete the record ? 

Mr. Boyd: No. [146] 
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Mr. Heafey: We will offer in evidence, your 
Honor, a non-waiver agreement which is in the 
same form as that heretofore read, signed by Mr. 
Claggett. 

The Court: This is signed by Mr. Claggett. 
Which form do you mean? 

Mr. Heafey: The form that was signed in Min- 
nesota. 

The Court: I see. 

Mr. Heafey: Not the letter. 

The Court: That is exhibit A? 

Mr. Heafey: Yes, and this was signed by Wilbur 
M. Mehlin and Carol Doris Mehlin at Lincoln, Ne- 
braska, on the 25th day of August, 1948. We offer 
that in evidence. 

The Clerk: Defendant’s exhibit C, in evidence. 


(Whereupon the non-waiver agreement was 
received in evidence and marked defendant’s 
exhibit C.) 


DEFENDANT’S EXHIBIT C 


Notice and Acknowledgment of Non-Waiver 
of Rights 


It is hereby understood and acknowledged by and 
between the State Farm Mutual Automobile In- 
surance Company of Bloomington, Illinois, and 
Wilbur Mehlin and Mrs. Carol D. Mehlin that any 
action taken by the said Insurance Company in 
investigating and/or attempting to adjust, and/or 
defending any claim, and/or handling any litigation 
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growing out of an accident involving: Bertha Lee 
Porter and others which occurred on or about Oct. 
31, 1947, at Berkeley, California, shall not be con- 
strued as a waiver of the right of the said Insur- 
ance Company to deny liability at any time under 
any policy or policies of insurance issued to Wilbur 
Mehlin and Mrs. Carol D. Mehlin. Nor shall the 
acknowledgment of this notice be considered a 
waiver of the rights, under said policy or policies, 
of the said Wilbur Mehlin and Mrs. Carol D. 
Mehlin. 

Dated at Lincoln, Nebr., this 25th day of August, 
1948. 
STATE FARM MUTUAL AUTOMOBILE 

INSURANCE COMPANY. 
Witnessed: 


By /s/ GEORGE HEALEY. 


Acknowledged by: 
/s/ WILBUR M. MEHLIN, 
/s/ CAROL DORIS MEHLIN. 


Non-Waiver 


[Endorsed]: Filed January 6, 1949. 


Mr. Boyd: Now, at this time, your Honor please, 
I have two motions I would like to make. First, 
that the affidavit of Paul Dana that has been in- 
troduced in evidence be stricken from the record 
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and the jury instructed to disregard the contents 
thereof on the grounds that it is purely hearsay 
and the plaintiff has not had the right of cross- 
examination. 

The Court: Well, I will deny that motion. 

Mr. Boyd: Would also like to move at this time 
to strike all the evidence pertaining to the mortgage 
of the automobile by the insured Mehlin to the First 
National Bank on the ground [147] that there is no 
evidence in this record as to whether or not the 
mortgagor did or did not object or permit the 
plaintiff—the wife of the defendant, Mrs. Mehlin, 
to remove the automobile from the state of Ne- 
braska. 

The Court: What have you got to say about it? 

Mr. Heafey: That was related to the proposition 
-of intent, to show that—rather to the matter of 
permission and not show simply that at the time 
the policy was taken out there was a mortgage that 
was disclosed. It was at the time the car was 
taken out of the state there was an existing mort- 
gage on that, a chattel mortgage on the car at the 
time it was taken out of the state, which would 
negative, in a sense, the giving of permission by 
Mr. Mehlin, because to do so would constitute a 
crime. 

Mr. Castro: That is not a correct statement of 
the law. : 

The Court: Your answer to that proposition 
may be, Mr. Heafey, that as you understand the 
law of the state of Nebraska, was that it was a 
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crime to take the automobile out of the state with- 
out the permission of the mortgagor? 

Mr. Heafey: That is right, your Honor. 

The Court: There is no evidence here that the 
mortgagor refused such permission. 

Mr. Boyd: That is right, no evidence one way 
or the other they either gave permission or refused 
to give permission. 

Mr. Heafey: There is really evidence—there 
wasn’t, [148] your Honor, because counsel stipu- 
lated that the record shows the charges were dis- 
missed for insufficiency of the evidence, which we 
feel would be evidence, no question about the taking 
it out of the state—— 

The Court: I will let the evidence stand. You 
both can, you both can argue if you want to. The 
jury is fully advised that the law of the state of. 
Nebraska didn’t prohibit taking the automobile out 
of the state even though it was under a chattel 
mortgage, unless the mortgagor refused to consent 
thereto. 

Mr. Heafey: I wonder if it isn’t the other way, 
you can’t take it out unless you have the prior 
consent ? 

The Court: ‘That is what I mean. In other 
words, the law of Nebraska is that is that you 
eouldn’t take the chattel mortgage, the automobile, 
out of the state unless you had the consent of the 
chattel mortgagor. Thére is no evidence in this 
ease one way or the other whether or not the chattel 
mortgagor gave his consent. 
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Mr. Boyd: We have nothing further, your 
Honor. 

The Court: Yes. Well, you gentlemen for the 
defense, have you anything further ? 

Mr. Healey: No, your Honor, except we have 
a motion we would like to argue which will take a 
little time. 

The Court: All right, then. Ladies and gentle- 
men, you will be excused from the court room and 
be asked to return to [149] the jury room to be 
sent for. In the meantime, please bear in mind the 
admonition I have heretofore given you. You may 
leave the court room now. 


(The jury retired from the court room.) 


Mr. Bledsoe: At this time the defendant moves 
for a directed verdict on the following grounds: 


1. That there is no evidence in this case to 
show that the insurance policy extended coverage 
to Claggett, who is the only person against whom 
a Judgment has been obtained. 


2. That there is no evidence that Wilbur Mehlin, 
the named insured under the policy ever gave per- 
mission, either express or implied, to Claggett to 
use the car at the time and place of the accident. 


3. The evidence is conclusive as a matter of law 
that Claggett was using and driving the car at the 
time and place of the accident without the permis- 
sion or consent of Wilbur Mehlin, either express or 
implied. 
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4. The evidence shows that the declaration of 
the principal place of use and garaging was violated 
and constituted a material breach of the policy in 
that it shows that the vehicle was brought to the 
state of California with the intention of remaining 
here and using it in California, a place remote 
from the place declared in the policy to be the 
principal place of use and garaging. 


d). That no acts or omissions by the defendants 
or any [150] of its agents have been shown to 
amount to an estoppel within the meaning of estop- 
pel under the law. 


6. No change in position in any material re- 
spect or at all has been shown by the plaintiff or 
on the part of the plaintiff or on the part of the 
assured or any assured in reliance of anything that 
the defendant did or did not do or that any of its 
agents did or did not do. 


7. That there has not been anything shown 
prejudicial to the plaintiff or to the assured so as 
to bring them within any estoppel rule. 


8. There has been an entire failure of proof and 
there is no evidence to show that the defendant or 
any of its agents had knowledge of all the facts at 
the time of the alleged acts or omissions claimed to 
constitute a waiver or an estoppel. 


9. That there has been no evidence of any waiver 
by the defendant or by any of its authorized agents. 


10. There has been no evidence of any estoppel 
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established on the part of any defendant or any of 
its agents. 


11. That there has been no proof or evidence of 
any authority shown in any agent of the defendant 
to waive defenses or to estop the company in con- 
nection with any of the acts or failures to act on the 
part of the defendant claimed to amount to a waiver 
or an estoppel. 


12. There has been no authority shown in any 
agent of the company that dealt with Mr. Castro 
or with the plaintiff or [151] the assured to bind 
the company, in any matters amounting to a waiver 
of the policy provisions or an estoppel against the 
company or to effect a change in any of the terms 
of the policy. 


13. That there is no evidence of any written 
endorsements on the policy waiving any of its de- 
fenses or estopping the company to claim the de- 
fenses now raised. 


14. There is no evidence of any waiver or of 
any estoppel with reference to the defense of the 
principal place of use and garaging as being a 
violation of the declaration of the policy. 


I think that covers the grounds. 


(Whereupon followed argument on the mo- 
tion for a directed verdict. ) 


(Whereupon the ruling of the Court was as 
follows :) 
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The Court: Well, I prefer to proceed and let 
you gentlemen argue it to the jury. 

I will outline to you, required under the rules, 
what the instructions will cover. They, of course, 
will cover the questions that—hbesides the general 
instructions, in order to recover in this case the 
plaintiff has the burden of proof showing it is an 
implied or expressed permission on the part of the 
named insured for Claggett to use that car the 
night of the accident. Then there will be the defini- 
tion of implied permission, and then I will instruct 
the jury there isn’t a presumption, merely an in- 
ference which can be dispelled by [152] virtue of 
having possession of the car, following the Ingstrom 
ease. Then I will instruct the jury that the plain- 
tiff is contending that the provision about permis- 
sion is a condition and that the insurance company, 
by its conduct, has waived that condition, is 
estopped to assert it, then I will give them the rules 
of evidence, rules of law. with respect to estoppel 
and waiver, including the statement in the instruc- 
tions that there must be knowledge on the part of 
the person who is claimed to have waived, claimed 
to have been estopped, that that knowledge may be 
constructive or actual, and then I will give them 
the instruction to the effect that anything that this— 
that Mrs. Porter stands in the shoes of Claggett and 
that anything that Claggett did can bind her and 
that particularly after it was done and if there was 
any estoppel in this case it must have arisen out 
of facts which occurred previous to the signing of 
these waivers. And furthermore, the burden is 
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upon her to show, in order to prove an estoppel 
or a waiver, that she suffered some change of posi- 
tion from the acts of the defendant. Generally I 
am telling you those things so that you can have 
them in mind in your arguments to the jury. 

Let us get the jury back. 

My. Bledsoe: One thing that occurred to me that 
I forgot about, that is an additional ground, that 
the evidence shows that the policy provision, the 
declaration about principal place of garaging and 
use has been violated and [153] constitutes a viola- 
tion of the terms of the policy. I don’t know that 
I recall I included that in my grounds. 

Mi. Castro: Yes, you did. 

The Court: You included that in your instruc- 
tions, but I have eliminated any reference to that 
because it doesn’t seem to be an issue in this ease. 

We will take a recess for ten minutes. 

Mr. Bledsoe: For the record, are you reserving 
ruling on the motion for directed verdict? 

The Court: No, I am denying it. 


(Brief recess. ) 


(The following proceedings were had in the 
presence of the jury.) 


The Court: Proceed with your opening argu- 
ment. 
(Whereupon argument to the jury was made 
by Mr. Boyd.) 


The Court: We will now take an adjournment, 
ladies and gentlemen of the jury, until a quarter 
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of two and in the meantime during the recess will 
you bear in mind the admonition that I have here- 
tofore given you. 


(Whereupon an adjournment was taken until 
1:45 p.m. this date.) 


* * * 


[Endorsed]: Filed April 25, 1950. [154] 


[Title of District Court and Cause. ] 


CERTIFICATE OF CLERK TO 
RECORD ON APPEAL. 


I, C. W. Calbreath, Clerk of the District Court 
of the United States for the Northern District of 
California, do hereby certify that the foregoing 
and accompanying documents and exhibits, listed 
below, are the originals filed in this Court, or a true 
and correct copy of orders entered on the minutes 
of this Court, in the above-entitled case, and that 
they constitute the Record on Appeal herein, as 
designated by the Attorneys for the Appellant, to 
wit: 

Complaint and Demand For Trial by Jury. 

Answer of Defendant The State Farm Mutual 
Automobile Insurance Company to Complaint— 
Contains Exhibit ‘‘A.’’ 

Verdict. 

Judgment on Verdict. 
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Notice of Motion for Judgment and of Motion for 
New Trial. 

Minute Order of March 21, 1950—Order Denying 
Defendants’ Motion for Judgment Nothwithstand- 
ing the Verdict, Order Denying Motion for New 
Trial. 

Memorandum Opinion. 

Notice of Appeal to the United States Court of 
Appeals for the Ninth Circuit. 

Designation of the Portions of the Record, Pro- 
ceedings, and Evidence to be Contained in the 
Record on Appeal. 

Notice of Denial of Motion for Judgment Not- 
withstanding the Verdict and in the Alternative for 
a New Trial. 

Plaintiff’s Exhibits Nos. 1 and 2. 

Defendant’s Exhibits Nos. A, B and C. 

Reporter’s Transcript for January 4, 5 and 6, 
1950. 


In Witness Whereof, I have hereunto set my 
hand and affixed the seal of said District Court this 
29th day of April, A.D. 1950. 


C. W. CALBREATH, 
Clerk. 
[Seal] By /s/ M. E. VAN BUREN, 
Deputy Clerk. 
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[Endorsed]: No. 12,531 United States Court of 
Appeals for the Ninth Cireuit. State Farm Mu- 
tual Automobile Insurance Company, a Corpora- 
tion, Appellant vs. Bertha Lee Porter, as Special 
Administratrix of the Estate of Charles I. Porter, 
deceased, Appellee. Transcript of Record. Appeal 
from the United States District Court for the 
Northern District of California, Southern Division. 


Filed April 29, 1950. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for 
the Ninth Circuit. 


In the United States Court of Appeals for the 
Ninth Cireuit 


No. 12,531 


STATE FARM MUTUAL AUTOMOBILE IN- 
SURANCE COMPANY, a Corporation, 
Appellant, 
VS. 


BERTHA LEE PORTER, as Special Administra- 
trix of the Estate of Charles E. Porter, de- 
ceased, 

Appellee. 


STATEMENT OF POINTS ON WHICH AP- 
PELLANT INTENDS TO RELY ON AP- 
PEAL 

Appellant intends to rely on the following points: 
1. The evidence is insufficient as a matter of law 
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to establish that the insurance policy extended 
coverage to Claggett, who is the only person against 
whom a judgment was obtained in the tort action. 

2. The evidence is insufficient as a matter of law 
to establish that Wilbur Mehlin, the named insured 
under the policy, ever gave to Claggett permission, 
either express or implied, to use the vehicle de- 
seribed in the policy at the time and place of the 
accident. 

3. The evidence established as a matter of law 
that Claggett was using and driving the vehicle 
described in the policy at the time and place of the 
accident without the permission or consent of Wil- 
bur Mehlin, either express or implied. 

4. The evidence shows, as a matter of law, that 
there was a material and substantial breach with 
respect to the declaration of principal place of use 
and garaging described in the policy and shows, 
further, that the vehicle described in the policy was 
brought to the State of California for the purpose 
of being permanently used and garaged in said state 
at a place remote from the place declared in the 
policy to be the principal place of use and garaging. 

d. The evidence shows, as a matter of law, that 
no acts or omissions by appellant or defendants or 
any of their agents amounted to or constituted an 
estoppel or established facts sufficient to estop ap- 
pellant from denying liability under the policy. 

6. The evidence shows, as a matter of law, that 
neither appellant nor anyone on its behalf per- 
formed or failed to perform any act which in any 
way caused any change of position in any material 
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respect by appellee or anyone on her behalf or on 
the part of the assured or any assured or anyone 
on behalf of any such assured. 

7. ‘The evidence is insufficient as a matter of law 
to show that appellee or the assured or anyone on 
their behalf, respectively, has been in any way 
projudiced by any act of appellant or anyone on 
its behalf. 

8. The evidence is insufficient as a matter of law 
to show, and there has been an entire failure of 
proof to show, that appellant or anyone on its be- 
half had knowledge of all material facts at the time 
it, or anyone on its behalf, performed any of the 
acts or omissions claimed by appellee to constitute 
(i) a waiver by appellant of any defenses under 
the policy or (11) an estoppel of appellant to deny 
hability under the policy. 

9. The evidence is insufficient as a matter of law 
to show any waiver by appellant or anyone on its 
behalf. 

10. The evidence is insufficient as a matter of law 
to show any estoppel on the part of appellant or 
anyone on its behalf. 

11. The evidence is insufficient as a matter of law 
to establish any authority in any agent or claimed 
agent of appellant to waive any defenses of appel- 
lant under the policy, or to estop appellant in con- 
nection with any claimed acts or failures to act on 
the part of appellant, or anyone on its behalf. 

12. The evidence was insufficient as a matter of 
law to establish that any written endorsements on 
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the policy waived any defenses or constituted any 
estoppel of appellant. 


/s/ LEIGHTON M. BLEDSOH, 


DANA, BLEDSOE & SMITH, 
Attorneys for Appellant. 


Receipt of copy acknowledged. 
[Endorsed]: Filed May 5, 1950. 


[Title of Court of Appeals and Cause. | 


DESIGNATION OF PARTS OF RECORD 
DEEMED BY APPELLANT TO BE NEC- 
ESSARY FOR CONSIDERATION OF THE 
A PHA 


Appellant designates, pursuant to Rule 19 of this 
Court, the following parts of the record deemed 
necessary for consideration of the appeal: 


1. Complaint. 

2. Answer. 

3. All evidence received during the trial, includ- 
ing the testimony of all witnesses, all stipulations 
or admissions of counsel, all writings and other 
exhibits received in evidence, all motions and appli- 
cations made during the trial and the rulings 
thereon. 

4. The verdict of the Jury and Judgment en- 
tered thereon. 

5. Motion of Defendant The State Farm Mutual 
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Automobile Insurance Company (a corporation) for 
Judgment Notwithstanding the Verdict and in the 
Alternative for a New Trial. 

6. Minute order denying motion of defendant 
The State Farm Mutual Automobile Insurance Com- 
pany (a corporation) for Judgment Notwithstand- 
ing the Verdict and in the Alternative for a New 
Trial. 

7. Memorandum Opinion of the trial court filed 
March 21, 1950. 

8. Reporter’s Transcript. 

Note: The Reporter’s Transcript refers to but 
does not include the text of certain depositions 
introduced in evidence and read to the jury; in 
order that such depositions may be printed as 
part of the Reporter’s Transcript, we have filed 
herewith a document entitled ‘‘ Designation of Page 
Sequence to be Used in Printing Reporter’s Tran- 
script and Depositions Admitted in Evidence’’ indi- 
eating the order in which the respective pages of 
the Reporter’s Transcript and of the depositions 
should be printed. 

9. Notice of Appeal to United States Court of 
Appeals for the Ninth Circuit. 

10. Designation of the Portions of the Record, 
Proceedings, and Evidence to be Contained in the 
Record on Appeal. 

11. Designation of Parts of Record Deemed by 
the Appellant to be Necessary for Consideration 
of the Appeal. 

12. All other records required by the provisions 
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of Rule 75, Subdivision (g), of the Federal Rules 
of Civil Procedure. 


/s/ LEIGHTON M. BLEDSOE, 
DANA, BLEDSOE & SMITH, 
Attorneys for Appellant. 
Receipt of Copy Attached. 
[Endored]: Filed May 5, 1950. 


